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https://buff.ly/3FWEmMN3.

Living Legends

. , i
On May 20, the DBA presented a DBA Living Legends webinar featuring Michele Wong Krause, Wong Krause
& Associates, Chair, DART Board of Directors, interviewed by Hon. Audrey Moorehead, County Criminal Court
No. 3. The program was co-hosted by the DBA Allied Bars Equality Committee and DAABA in honor of Asian
American and Pacific Islander Heritage Month. Find all the Living Legends videos on our YouTube Channel at

Dallas ISD Law Academy Renamed
after Late Judge L.A. Bedford

STAFF REPORT

At its March Board Meeting, the Dallas
ISD Board of Trustees voted to rename the
William Hawley Atwell Law Academy to the

Judge Louis A. Bedford Jr.
Law Academy to honor the
late civil rights advocate.

Born in 1926, Judge Bed-
ford was a graduate of Booker
T. Washington High School
and Prairie View A&M.
After graduating from Prai-
rie View A&M College in
1946, his dream was to pur-
sue a law degree. However,
in 1946 the state of Texas
did not allow admission to
graduate schools to African
Americans. He went on to
study law in New York and
earned his law degree from
Brooklyn School of Law in
1951. He then returned to
Dallas.

A trailblazer throughout

his life, Judge Bedford organized the J.L. Turner
Legal Society in 1952, and served as the orga-
nization’s historian until his death. He served
as the first African American Judge in Dallas
County beginning in 1966 and later returned
to private practice. He was the fourth African
American lawyer to join the Dallas Bar Asso-

Judge Lows A Bedford Jr.

and to the legal

Award.

ciation in 1968, and was unanimously elected
to the Board of Directors in 1984.

In 1990 he played a leadership role in mov-
ing the Dallas Bar Association forward by
making the Presidents of the J.L. Turner Legal

Society and the Mexican
American Bar Association
(now the Dallas Hispanic
Bar Association) voting
members of the Dallas Bar
Association Board of Direc-
tors.

Judge Bedford received
every honor that the Dallas
Bar Association bestows. He
was the first recipient of the
Martin Luther King, Jr. Jus-
tice Award in 1992. Upon
receiving the award, he
said “The award really isn’t
necessary; we all should be
about justice.

In 1998, he received the
DBA Trial Lawyer of the
Year Award for his lifetime
commitment to trial work
profession; and in 2001 he

received the Morris Harrell Professionalism

In 2009, Judge Bedford was the subject of
the book Quest for Justice: Louis A. Bedford Jr.
and the Struggle for Equal Rights in Texas, writ-
ten by SMU historian Darwin Payne.
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Sarahbeth Maney/The New York Times/Redux

Judge Ketanji Brown Jackson, foregrounad, with her daughter, Leila, and husband,
Patrick G. Jackson, during her Senate confirmation hearing.

Representation Matters: The Impact
on Judge Jackson’s Confirmation

BY AMY M. STEWART

In March 2022, United States
Circuit Judge Ketanji Brown
Jackson persevered through Sen-
ate confirmation hearings to
become the first Black woman to
be United States Supreme Court
Associate Justice. Dallas legal
leaders share how this historical
moment impacted not only them
as lawyers but mothers.

Grace Through
Adversity

Many, like District Judge
Tonya Parker, Toyota Managing
Counsel, Meyling Ly-Ortiz, and
Lynn Pinker Hurst Schwegmann
Partner, Jervonne Newsome,
focused on Justice Jackson’s life-
time of hard work and persever-
ance.

“Justice Brown Jackson serves
as a beacon, not just for women in
our profession, but for those out-
side of it. She is the manifesta-
tion of hard work, humility, com-
posure, and intellect. She shows
us all what it looks like to levi-
tate above distractions and walk
in one’s purpose.” —Judge Tonya
Parker

“The confirmation hearing
was both emotionally exhaust-
ing and exhilarating. Exhausting
because it was easy to empathize
how difficult it must have been
to exercise restraint at the politi-
cal grandstanding, defend her
credibility, and justify her worth,
which women of color repeat-
edly have to do. She had the

extra burden of doing it in front

of millions of people. Exhilarat-
ing because we got to witness his-
tory being made — and a deferred
dream finally realized.” — Meyling
Ly-Ortiz

“Grace, respect, temperance,
intelligence, and class are just
a few of the words that come to
mind when [ witnessed Judge
Ketanji Brown Jackson’s confir-
mation hearing as she sat there
carrying the hope of every little
black girl on her shoulders. While
we celebrate her being the first,
we have a duty to make sure she
is not the last.” —Jervonne New-
some

Beaming With Pride

A striking photograph of Judge
Brown’s daughter, Leila, watching
her mother during the confirma-
tion hearing captured our hearts.
Chief Judge for the Northern
District of Texas, Barbara M.G.
Lynn; Tillotson Johnson & Pat-
ton Partner Anne Johnson; Vice
President of Diversity & Inclusion
and Associate General Counsel at
Boy Scouts of America, Elizabeth
Ramirez-Washka; and Thompson
Coe Partner Sarah Rogers share
how the photograph impacted
them.

“It made me feel so proud
that a woman of color with her
vast diversity of experience
could reach the pinnacle of legal
achievement while her own
daughter watched with immeasur-
able pride.” — Chief Judge Barbara
M.G. Lynn

continued on page 12
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Mental Health Assoc..............
Crisis Hotline.............ccoeuenne
Suicide Crisis Ctr SMU...........
Metrocare Services................

Need Help? You’re Not Alone.

Texas Lawyers’ Assistance Program............... (800) 343-8527
....................... (214) 887-6699
....................... (972) 699-9306
....................... (214) 363-0461
....................... (214) 828-4192
....................... 1-800-SUICIDE
....................... (214) 828-1000
....................... (214) 743-1200

More resources available online at www.dallasbar.org/mentalhealthresources
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Programs and meetings are presented Virtually, Hybrid, or In-Person. Check the DBA Online Calendar (www.dallasbar.org)
for the most up-to-date information. Programs in green are Virtual Only programs.

Calendar June Events

LGBTQ PRIDE MONTH

June is LGBTQ Pride Month. For additional resources, visit www.americanbar.org/groups/diversity/
sexual_orientation or www.Igbtbar.org. To find out more about the Dallas LGBT Bar Association, visit
https://dlgbtha.org/. For more on the DBA's Diversity Initiatives, log on to www.dallasbar.org.

FRIDAY CLINICS

JUNE 10

Noon
moderator Bill Richmond. (MCLE 1.00)*

JUNE 17

Noon

WEDNESDAY, JUNE 1

Noon Employee Benefits & Executive Compensation
Law Section
“And the Beat Goes On ... Summer Welfare Plan
Update,” Elizabeth Alston, Keyashia Grisson, and
Danita Meriau. (MCLE 1.00)* Virtual only

Solo & Small Firm Section

“Tough Negotiations: Just Because It Is Not
Extortion Doesn’t Mean You Haven't Violated
the Disciplinary Rules,” Jeanne M. Huey. (Ethics
1.00)* Virtual only

Criminal Justice Committee. Virtual only
Public Forum Committee. Virtual only
4:00 p.m.

LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, JUNE 2

Noon Construction Law Section
“Building Your Case on a Solid Foundation to
Withstand Appeal: Reserving Error for Appeal
Construction Cases,” Katherine Elrich. (MCLE
1.00)* In person only

Admissions & Membership Committee. /n person
only

Judiciary Committee. Virtual only

FRIDAY, JUNE 3

Noon DVAP Summer Associates Pro Bono
Luncheon
Olesja Cormney, Jake Torres, and moderator DBA
President Krisi Kastl. (MCLE 1.00)* To register,
email martinm@Ianwt.org. In person only

DBA/DAYL Moms in Law
Lunch at Mattito’s, 3102 Oak Lawn Ave. RSVP
cpleatherberry@gmail.com

“Taxing Cryptocurrencies: Key Considerations and Trends,” Nima Farzaneh, Jonathan Kohn, Andy Yung, and

“Financial Planning for Attorneys,” Keith Pillers. (MCLE 1.00)*

MONDAY, JUNE 6

Noon Tax Law Section
“Hot Topics in M&A,” Lacy Durham. (MCLE
1.00)* Virtual only

TUESDAY, JUNE 7

Noon Corporate Counsel Law Section
“Managing Litigation: Ethical Challenges
Facing In-House Counsel,” Julie Lennon, Dena
DeNooyer Stroh, and Robert Tobey. (Ethics 1.00)*

Law Student Professionalism Program

“A Program for Law Students & Recent Law
Graduates,” Hon. Liz Lang-Miers, Stacey Salters,
and Aaron Tobin.” Sponsored by Morris Harrell
Professionalism Committee. More information at
dallasbar.org. (MCLE 1.00)* In person only

WEDNESDAY, JUNE 8

Noon Bankruptcy & Commercial Law Section
“Revisiting Bad Faith Chapter 11 Filings in the
Fifth Circuit,” Trinitee Green, Harrison Pavlasek,
Emma Persson, and Dylan Ross. (MCLE 1.00)*
(MCLE 1.00)*

Family Law Section
“New Sources of Digital Evidence,” John
Browning. (MCLE 1.00)* In person only

Bench Bar Conference Committee. Virtual only

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.

THURSDAY, JUNE 9

Noon Business Litigation Section
“Wasteland: The True Story of Farm Country on
Trial,” Corban Addison interviewed by Talmage
Boston. (MCLE 1.00)* In person only

CLE Committee. Virtual only

Pride Month Events

Join the DLGBT Bar Association at these events:

June 4 | Dallas Pride Parade
The Dallas LGBT Bar Association will be
at Dallas Pride at Fair Park. For more
information visit dallaspride.org

June 23 | “Let’s Get Proud” Social
Thursday, June 23, 7pm, at Sue Ellen’s
(3014 Throckmorton Street, Dallas)
info@dlgbtba.org

Visit www.dallashar.org for updates on Friday Clinics and other CLEs.

Publications Committee. Virtual only

FRIDAY, JUNE 10

Noon Friday Clinic
“Taxing Cryptocurrencies: Key Considerations
and Trends,” Nima Farzaneh, Jonathan Kohn,
Anady Yung, and moderator Bill Richmond. (MCLE
1.00)*

Government Law Section
Topic Not Yet Available

Trial Skills Section

“Appellate Lawyers at Trial: Practical Tips for
Avoiding Hidden Traps,” Kirsten Castafieda, Hon.
Lana Myers, LaDawn Nandrasy, and moderator
Leslye Moseley. (MCLE 1.00)*

MONDAY, JUNE 13

Noon Alternative Dispute Resolution Section
Topic Not Yet Available

Real Property Law Section
“Commercial Leasing Lessons,” Ashley W.
Anderson and Erin Marino. (MCLE 1.00)*

Peer Assistance Committee. /In person only

TUESDAY, JUNE 14

Noon Business Litigation Section
“The Future of Remote Mediations,” Leon
Carter, Hon. Martin Hoffman, Chris Nolland,
Ken Rubenstein, and Paul Wingo. (MCLE 1.00)*
Co-sponsored by the Tort & Insurance Practice
Section. Virtual only

Immigration Law Section
Topic Not Yet Available

Legal Ethics Committee. Virtual only

WEDNESDAY, JUNE 15

Noon Energy Law Section
Topic Not Yet Available

Health Law Section

“Please Tell Me You Didn’t....How to Keep
Lawyers Out of the Jailhouse, Poorhouse and
Nuthouse,” Martin Merritt, Mazin Sbaiti, and
Katherine Schneider. (Ethics 1.00)* In person only

Law in the Schools & Community Committee. /n
person only

Pro Bono Activities Committee

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.

THURSDAY, JUNE 16

Noon Appellate Law Section
“Texas Supersedeas Practice 101 and Beyond,”
Mike Northrup. (MCLE 1.00)* In person only

4:00 p.m. DBA Board of Directors

FRIDAY, JUNE 17

9:00 a.m. Child Welfare Conference
Presented by the Child Welfare and Juvenile
Justice Committee. Register at dallasbar.org.
(MCLE 6.00, Ethics 2.00)* Virtual only

Noon Friday Clinic

“Financial Planning for Attorneys,” Keith Pillers.

(MCLE 1.00)*

MONDAY, JUNE 20

Noon Allied Bars Equality Committee
“DEI Book Club—Caste: The Origins of Our
Discontents—CLE and Book Discussion,”

Kenitra Brown and Prof. Anna Offit. (Ethics 1.00)*
*Qualifies as 2022 DBA DEl challenge CLE.
Virtual only

Labor & Employment Law Section
“Recent Appellate Developments Affecting
Employment Law Cases,” Walt Taylor. (MCLE
1.00)*

TUESDAY, JUNE 21

Noon Franchise & Distribution Law Section
Topic Not Yet Available

International Law Section

“When HSI Raids the C-Suite: Sanctions, Export
Violations, and Other Homeland Security Issues
Impacting Corporate Clients,” Rob Dunikoski.
(MCLE 1.00)* In person only

Community Involvement Committee. Virtual only

WEDNESDAY, JUNE 22

Noon Entertainment, Art & Sports Law Section
Topic Not Yet Available
4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.

THURSDAY, JUNE 23

Noon Criminal Law Section
“DWI Blood Tests and Alcohol Concentration
Curves — Simplified,” John Giofreddi. (MCLE
1.00)* In person only

Environmental Law Section
Topic Not Yet Available

Intellectual Property Law Section

“Patents and the Gender Gap: Inventors, Patent
Prosecution, and Patent Litigation,” Kirby Drake.
(MCLE 1.00)*

Minority Participation Committee. Virfual only

6:00 p.m. DAYL Wine Tasting
At Sammons Center for the Arts. Benefiting DVAP,

www.dayl.com.

DLGBTBA Social

Held at Sue Ellen’s, 3014 Throckmorton Street,
Dallas. This event is FREE for members of

the Dallas LGBT Bar, $20 for non-members.
Questions? Email info@dlgtba.org.

FRIDAY, JUNE 24

Noon Minority Clerkship Luncheon
“Thriving as a Law Clerk in a Post-Pandemic
World,” Nadia Haghihatian, Edward Loya,
Jervonne Newsome, and James Stafford. (Ethics
1.50)* Sponsored by the Minority Participation
Committee. In person only

MONDAY, JUNE 27

Noon Science & Technology Law Section
“Managing A Cyber Incident,” Amanda Harvey
and Rachel Ratcliff. (MCLE 1.00)*

TUESDAY, JUNE 28

No DBA Events Scheduled

WEDNESDAY, JUNE 29

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, JUNE 30

No DBA Events Scheduled

7:00 p.m.

Client Development — Speak at a DBA Program
Interested in sharing your legal knowledge and expertise with your colleagues? The CLE Committee
is looking for speakers and hot topics for the Friday Clinic programs it holds throughout the year.

Please submit a short bio, fitle, and 2-3 senfence description of your presentation fo yhinojos@
dallasbar.org. Submissions will be discussed at monthly CLE Committee meetings.

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401

as soon as possible and no later than two business days before the seminar.
All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.

*For confirmation of State Bar of Texas MCLE approval, please call the DBA office at (214) 220-7447.
**For information on the location of this month’s North Dallas Friday Clinic, contact yhinojos@dallasbar.org.
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Voted the #1 Family Law Firm in Dallas

When asked who is the Best Family Law Firm in Dallas, lawyers across Texas voted ONDA #1.
Fellow attorneys know and trust us with their Family Law referrals, for their families, friends, and clients.

We are proud to have earned their trust and support.

R.SCOTT  JEFFREYO. WILLIAM M. BRAD M. PAULA A LON PAUL
DOWNING ANDERSON REPPETO Il LAMORGESE ~ BENNETT LOVELESS HEWETT

i

HOLLY RAMPY JIM JOHN DAVID MEGHAN JACOB KAYLEIGH
BAIRD LOVELESS KAPPEL FINDLEY BURNS JEFFRIES DOWNING BRANCH
A Family Law Firm
Dallas | Fort Worth | Frisco | San Antonio | www.ondafamilylaw.com

Richard R. Orsinger, Keith M. Nelson, R. Scott Downing, Jeffrey O. Anderson, William M. Reppeto,
Brad M. LaMorgese, Amber Liddell Alwais, Lon M. Loveless, Paula A. Bennett, Paul Hewett, Holly
Rampy Baird, Jim Loveless, Porter Corrigan, John J. Kappel, Jacob Jeffries and David Finley are
Board Certified in Family Law by the Texas Board of Legal Specialization. Richard Orsinger is also
Board Certified in Civil Appellate Law by the Texas Board of Legal Specialization.

ND A

orsinger  nelson  downing anderson
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President's Column

BY KRISI KASTL

Father’s Day

June has always nurtured my heart. With the warmer
weather comes a growing number of celebrations. On June
19, we celebrate fathers everywhere. My own Dad’s influ-
ence cannot be understated. One of my favorite lessons
Frank Kastl instilled was how to spell the word rendezvous.
He also patiently taught me how to drive a car as well as
the value of being an independent thinker and hard worker.
Under his tutelage, my siblings and I learned how to navi-
gate the grown-up work world at a tender age. We helped
him with our family carnival business and were educated on
the value of being a trusted worker.

Juneteenth

June 19 celebrates Juneteenth. President Joe Biden offi-
cially designated Juneteenth as a federal holiday on June 17,
2021. This historic day marks a season of hope and cele-
brates the freedom of enslaved people in the United States
at the end of the Civil War. The holiday has been celebrated
by many American communities for more than 150 years
but now has federal recognition. It is the first new federal
holiday since the establishment of Martin Luther King Jr.
Day in 1983.

Juneteenth’s history is rich in Texas. Despite the Eman-
cipation Proclamation coming into effect in January 1863,
many enslaved people did not know they were free. A full
two years after the proclamation, Union General Gor-
don Granger arrived in Galveston, Texas on June 19 and
informed the enslaved peoples of their freedom. He declared
“absolute equality of personal rights and rights of property
between former masters and slaves.” In 1980 Texas became
the first state to recognize June 19 as a state holiday.

50th Anniversary of Title IX

The celebration of equality continues in June. June 23
will mark the 50th Anniversary of Title IX. Although only
37 words, Title IX has had a profound impact. Title IX pro-
hibits discrimination based on sex in education programs
and activities that receive federal financial assistance. When
President Richard Nixon originally signed this bill into law,
only seven percent of high school athletes were female.
Women were seen more as spectators of athletic events and
were rarely center stage. That number has increased every
year and in 2021 there were over 3.4 million female ath-
letes. The impact is not only felt in the sporting arena but
high school and college retention. The trajectory of societal
change deserves to be celebrated on this important day and 1
am so proud to be part of an organization that recognizes the
contribution of women in ever-growing arenas.

Cynt Marshall Trailblazer

The 50th anniversary of Title IX was made even more
special when Cynt Marshall gave a dynamic and moving
talk during Law Day. I was fortunate enough to speak with
her and it was one of the most inspirational moments in my
life. She is a shining beacon of possibility. Marshall is the
first African American CEO in NBA history. She grew up

Benefiting the Dallas Volunteer Attarney Program
Presenied E‘.‘:.' the Dallas Agsociabion of I"f'l:lul"ig LEI'-'\.'Q,'I’."H-

SWIRL. SMELL. SIP. REPEAT!

Thursday, June 23
6:00-8:00 p.m.
Sammons Center for the Arts

Benefiting DVAP

Visit dayl.com for more information.

Welcome Summer!

Conversation with Cynt Marshall

in the projects and worked her way up to the top in a male-
dominated field. Any trepidation I carried meeting this phe-
nomenal woman evaporated once we sat down to talk. She
radiated open positivity and grace. I felt like my late friend
Karen McCloud was in the room with us. Both are strong
women with an innate ability to see what others need and
elevate and inspire.

[ asked my good friend and fellow personal injury attorney
Paul Wingo to sing the Star-Spangled Banner as a dynamic
kick-off to the day’s events. His lovely voice provided the
perfect opening gravitas. Paul describes music as a “medium
to the soul.” He was thrilled to align his passion for singing
with the celebration of Law Day. His rendition of the piece
set the perfect tone for the epic festivities the day of.

Hon. Nancy Thomas

Nancy A Thomas was the fourth female President of the
Dallas Bar Association in 2002. She is a living legacy to the
field of law and has made a mark helping those in need. She
graduated from the Baylor Uni-
versity School of Law in 1980
and garnered many scholarships
and academic accolades. After
graduation, she headed to the
Dallas Court of Appeals where
she was the briefing Attorney
to Chief Justice Clarance A.
Guittard. Her career spanned
various firms and companies
where she worked as a corpo-
rate attorney, arbitrator, and
mediator. Thomas served as an
Associate Judge for the Dallas
County Civil District Courts
and in 2006 she was appointed
by Governor Rick Perry to the
160th Judicial District Court in Dallas County. After leaving
the bench, she became Senior Vice President and General
Counsel of First Southwest Company.

Thomas has also been an important advocate for the vul-
nerable community of Sand Branch. Sand Branch is a town
about 15 miles south of Downtown Dallas. Although the
town has been around for 142 years, it has never had run-
ning water. | was fortunate enough to witness her grace first-
hand in late December. I accompanied her and handed out
food to the handful of residents left in this small community
that has no stoplights, trash, or sewage water. She lights up
when helping others and I am inspired by her goodwill.

Looking Ahead

Summer does not mean slowing down at the DBA. In
addition to cultivating the practice and promise of the Dal-
las community of law through CLEs and organized meetings,
the DBA Allied Bars Equity Committee is showcasing a
wonderful event. On June 18, please join the Committee at
the Strauss Square for the production of “Griots: Celebrat-
ing a Compilation of Dallas’ Cultural Storytellers of African
Diaspora.” An elite cadre of key Dallas artistic and cultural
storytellers will combine drum, dance, cultural ceremonies,
performance art, and theater to honor the hallowed path-
ways of cultural lineage. Further details are available on our
website.

There is so much to celebrate this month and I sincerely
hope you enjoy each moment in June.

Nancy Thomas

Krisi
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O'NEIL WYSOCKI

FAMILY LAW
The Wise Choice

O’Neil Wysocki Family Law congratulates Senior Shareholder
Michelle May O’Neil on 30 years of success.

, DALLAS: FORT WORTH:
ONEIL WYSOCKI 5353 spping vaLLEYROAD SUITE 150 2530 WEST FREEWAY, SUITE 21

The Wise Choice DALLAS, TX 75254 FORT WORTH, TX 76102
T: (214) DIVORCE | F: (214) 306-7830 T:(817) 332-2202 | F: (B17) 332-2316

OWLawyers.com
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Robert “Bob” Davis Passes Away

STAFF REPORT

Dallas Bar Association past president
Robert Edwin “Bob” Davis passed away
April 29, 2022 at the age of 87. He served
as President of the DBA in 1980.

Mr. Davis was born in New Orleans,
but a Dallas resident for the last 71 years
of his life. While attending Adamson
High School in Dallas, Bob was involved
in public speaking and debate for four
years under the tutelage of Carl Nutley,
the debate coach, and that experience
altered the course of his professional life.
He graduated from Southern Methodist
University with a B.A. in 1957 and a J.D.
from SMU’s Law School in 1958. When
a freshman at the law school, he and two
teammates won the Texas Moot Court
Competition against the challenge of all
the other law schools in Texas. He was a
member of the editorial staff for the Oil &
Gas Reporter for two years. Upon gradu-
ation from law school, Bob was awarded
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a graduate fellowship by the Southwest-
ern Legal Foundation and taught oral
advocacy at SMU’s law school during the
1958-1959 academic year, and he also
studied graduate courses in federal tax law.

During his legal career, Mr. Davis han-
dled many high-profile white collar crime
cases, and represented the worlds’ largest
telephone company for 17 years. In 1982,
he served as the First Deputy Assistant
Attorney General in the Tax Division of
the Department of Justice in Washing-
ton, D.C., a division having 350 trial and
appellate attorneys. He was a founding
partner in Davis, Meadows, Owens, Col-
lier, Reed & Zachary in 1983. Later in his
career, he worked as a partner at Hughes
& Luce (now K&L Gates) for many years.

Mr. Davis was the first President of the
DBA to enjoy a full term in the associa-
tion’s Mansion, and his term was extended
from August of 1980 through December
31 of 1981. During his term as President,
the association brought one of the four

on the DBA website are

a .great place to view current
information on your Sections and
Committees,

Officers use these Communities to post
and send announcements.

To access, log in to your z :
and find your E-Communities under the

tab.

DALLAS VOLUNTEER ATTORNEY PROGRAM

surviving copies of the Magna Carta for
display at the association’s headquarters.

He served as a Director of the State
Bar of Texas 1981-1982 and as Chair of
the SBOT’s Section of Taxation in 1976-
1977.

In 2006 he was presented with the
Jules Ritholz Memorial Merit Award by
the Civil and Criminal Penalties Com-
mittee of the Section of Taxation of the
American Bar Association “in recogni-
tion of outstanding dedication, achieve-
ments, and integrity in the field of civil
and criminal tax controversies.”

Bob is survived by four sons: Robert E.
Davis, Jr., Alan R. Davis, Christopher L.
Davis, and Ian E. Davis, three daughters:
Skye Violet Davis, Shea Lona Davis, and
Arran Ansley Davis; his grandchildren,
Rachel, Audrey, Jackson, Ava, Julia, and
Anderson; brothers, Joseph B. Rodriguez
and Don Edward Davis; nieces, nephews
and countless friends and colleagues.

In lieu of flowers, the family welcomes

Robert Edwin “Bob” Davis

memorials to S.M.U. Dedman School of
Law scholarships, which may be sent to
the SMU Office of Development, P.O.
Box 750305, Dallas Texas 75257. HN
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An anonymous donation to the Equal Access

to Justice Campaign was made in appreciation

of the many lawyers who attend Northridge

Presbyterian Church and who tirelessly serve

our community, including DVAP.

DVAP is a joint pro bono program of the DBA and Legal Aid of NorthWest Texas. The program is the only one of its kind in Texas and brings

together the volunteer resources of a major metropolitan bar association with the legal aid expertise of the largest and oldest civil legal aid

program in North Texas. For more information, or to donate, visit www.dallasvolunteerattorneyprogram.org.
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In 1992, after 20+ years of developing a traditional pyramid-type law firm
in the conventional manner, the founders of GPM embarked on a new and
unique approach to build a law firm. The focus was and remains maximizing
income for attorneys without sacrificing any necessary amenities of a full-
service practice while providing quality representation at reasonable rates.

30 years later, this strategy proves to be an unqualified success; GPM'’s

average tenure spans nearly two decades. If you have a quality practice
and an entrepreneurial interest to try something different, we invite you to
explore joining GPM for our next 30 years.

CONTACT TRQOY PHILLIPS AT 972 419 8319 OR TPHILLIPS@GPM-LAW.COM FOR MORE INFORMATION.
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Protection in Perpetuity — SB 885 Bridges the Gap

BY HUNTER TAYLOR

Short-term solutions often pres-
ent long-term problems. This notion
was recognized by the Texas Legislature
through its ratification of Senate Bill
885 during the 87th legislative session—
a bookend to efforts dating back to 1999
to address the consequences of certain
warrantless conveyances. In amending
the Texas Civil Practice and Remedies
Code and expanding language in the
Texas Property Code, the Texas Legis-
lature acknowledged an ambiguity that
was being exploited by parties staking
claim to real property through adverse
possession. The Legislature’s tonic, SB
885, expands bona fide purchaser protec-
tions to the benefit of an otherwise vul-
nerable grantee and hedges against the
pose of an adverse possessor.

Asarudimentary form of conveyance,
a quitclaim instrument in Texas merely
evidences the relinquishment of a grant-
or’s “right, title, and interest” in real

property—if any. A quitclaim provides
no warranties as to ownership, omitting
those provided by special or general war-
ranty deed. The allure of a conveyance
of this sort is based in its short, simple,
and inexpensive form, and the justifi-
cations for this form are especially pal-
pable when the concerns that promote
due diligence and adequate underwrit-
ing are usurped by temporal and fiscal
constraints. In those situations, which
often involve the transfer of property
incident to death, divorce, or otherwise,
the quitclaim of interests has been his-
torically favored insofar as the warran-
ties and representations indicative of a
warranty conveyance are not required to
induce an exchange. Despite appearing
advantageous to a grantor, the long term
and otherwise lingering consequences
resulting from a quitclaim conveyance
have presented substantial, complex,
and often unintended consequences for
a grantee which seeks to establish a valid
and defensible chain of title.

A,

@
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current contact information.
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membership@dallasbar.org.

or email

While many jurisdictions, through
statute or caselaw, provide that bona
fide purchaser protections are available
when a party is quitclaimed a property
for value and otherwise without notice
of claim, Texas has historically taken a
different approach. Prior to the effective
date of the changes implemented by SB
885 (September 1, 2021), quitclaim con-
veyances afforded no such protections
and were interpreted to create construc-
tive and “automatic” notice to prospec-
tive purchasers of a defect in the chain of
title. Effectively, a quitclaim in the chain
of title inhibited fee title from being con-
veyed thereafter. The “void” this inhibi-
tion caused allowed adverse possessors
to stake their claim to title to a property
insofar as the other elements of adverse
possession were satisfied. Absent an ade-
quate safe harbor, the grantee pursuant
to a quitclaim deed held the property
subject to future contest in perpetuity.

Although the tedious nature of the
process of linking ownership to prop-
erty lacks allure, the consequences of a
quitclaim conveyance in Texas can be
troubling and need to be proactively
identified. After all, “betting the farm”
does not muster the same angst when
you did not actually own the farm in
the first place.

In response to these concerns and
specifically at the request of the Texas
title industry, the Texas Legislature
endeavored to address these issues and
provide a procedure for long-term title
assurances. Through an amendment to
Section 16.025(b) of the Texas Civil
Practice and Remedies Code (which
codifies a line of caselaw providing that
an adverse possessor may not claim land

based on quitclaim deed using the five-
year statute), and the addition of Sec-
tion 13.006 of the Property Code (which
sets forth a procedure for a grantee to
obtain bona fide protections), a resolu-
tion to this quandary was implemented.
To this end, SB 885 (i) extends bona fide
purchaser protections to recipients of
quitclaim instruments and (ii) resolves
the sentiment that a quitclaim consti-
tutes notice to a subsequent purchaser or
creditor of any unrecorded conveyance,
transfer, or encumbrance of the property;
in each case, to the extent no claim has
been made in the four years following the
record date of the quitclaim instrument.
Accordingly, a timeline and mechanism
for the construction of the aforemen-
tioned “bridge” in title was created.

SB 885 provides reprieve to a class of
grantees that has historically been sub-
ject to an indeterminate period of own-
ership. This sanctuary, of sorts, enables
parties holding Texas properties con-
veyed by quitclaim to close a link in the
chain of title which otherwise would
remain in a state of uncertainty. While
ancillary consequences such as the
enhanced marketability (and, therefore,
value) of a parcel are clear, those on the
receiving end of quitclaim conveyances
may no longer be forced to remain in
the title purgatory caused by warrantless
instruments. Further, underwriters and
practitioners alike are now afforded a
procedure by which defensible title may
be readily established when sought in
accordance with the newly-promulgated
statutory framework.

Hunter Taylor is an Attorney at Griffith Davison, P.C. and can
be reached at htaylor@griffithdavison.com.

FITZPATRICK JACKS SMITH & UHI,

FEDERAL & STATE CRIMINAL DEFENSE | FEDERAL & STATE CIVIL TRIAL MATTERS

Knox Fitzpatrick

500 NORTH AKARD STREET, ROSS TOWER, SUITE 2150 DALLAS, TEXAS 75201-6654 | 214-237-0900
*Independent Law Offices
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Trusted Counsel
. to the Construction
Industry

DALLAS | AUSTIN | FORT WORTH

GRI F F ITH Today'’s construction industry is heavily burdened with
DAVISON unprecedented disruption and uncertainty. Owners
and contractors find themselves facing a growing
number of legal challenges with each passing day —
Phone 972.392.8900

. , . _ delays, damages, force majeure and a variety of
information@griffithdavison.com

o ) employment litigation issues. When the stakes are
WWW-g”ff'thdaV'S()n-Com high, real-time actionable insights and industry

experience is key. Whether you need legal counsel on
Best Lawyers ¢ RANKEDIN

BEST ‘; Chambers ' complex commercial litigation and dispute resolution,
LAW FIRMS “,- ggg ..f' or advice on transactional issues, the experienced
attorneys at Griffith Davison stand ready to help.

Griffith Davison, P.C

Consistently ranked as Leading Lawyers by Chambers USA and recognized among the U.S. News - Best Lawyers® “Best Law Firms”in DFW
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The Limited Role of the Trustee Under a Texas Deed of Trust

BY MARTIN CAMP

Texas lenders use deeds of trust to
evidence real estate liens. The bor-
rower/grantor grants a lien on the
mortgaged property to the lender/ben-
eficiary. Because Texas is a lien theory
and not a title theory state, the deed of
trust does not transfer legal title which
remains with the borrower/mortgagor.
Taylor v. Brennan 621 S.W. 592,593
(Tex. 1981). The deed of trust does
grant a power of sale in the trustee.
If there is a default under the deed of
trust, the lender can instruct the trustee
to hold a non-judicial foreclosure sale
and the trustee will execute a trustee’s
deed transferring title to the successful
purchaser at the sale. The trustee’s role
is limited to, in response to the mort-
gagee’s instructions, complying with

the provisions of the deed of trust and
Texas Property Code which provide for
a non-judicial foreclosure process. The
title that is transferred is the title of
the borrower/mortgagor, not the mort-
gagee or trustee. All warranties come
from the mortgagor. Sandel v. Burney,
714 S.W.2d 40, 41 (Tex. App.—San
Antonio 1986, no writ). This article
will address three questions that some-
times arise concerning the status of the
Trustee.

1. Is the trustee listed as a party
to the deed of trust in the Grantor/
Grantee Index in the real property
records? The answer is no. While each
County Clerk’s Office has its own pro-
cedures and policies for accepting and
recording instruments, the name of the
trustee will generally not appear in the
index. The borrower/grantor will be

THURSDAY, JUNE 9, NOON
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indexed as the grantor of the deed of
trust and the lender will be listed as
the mortgagee in the Grantee Index. In
residential mortgages often a nominee
for the lender, such a MERS (Mortgage
Electronic Registration System), will
also be indexed as a grantee.

Even if the trustee forecloses, the
trustee’s deed is indexed under the
name of the borrower/grantor. The
trustee is acting in a representative
capacity for the borrower/grantor.
County Clerks have wide latitude in
how they index documents and may
err on the side of listing all named
parties so that the maximum notice is
imparted. See Attorney General Opin-
ion of April 7, 2009 GA-0702.

2. Must/should the trustee be a sig-
natory to an amendment of the deed
of trust? A release of the deed of trust
lien? A transfer of lien? The answer
again is no. The lender and/or its
nominee executes releases of liens and
signs transfers of liens. The lender will
execute any modification of the deed
of trust. Neither the lender nor the
trustee is a signatory of original deed
of trust. The trustee does not sign sub-
sequent documents, other than when
acting under the power of sale and
foreclosing and transferring the prop-
erty. Frequently, the original trustee is
replaced by the lender or the mortgage
servicer with a substitute trustee at
the time of foreclosure. Texas Property
Code § 51.0076 additionally provides
that the appointment of a substitute
trustee may be contained in the man-
datory notice of sale required by Texas

Property Code § 51.002(b).

3. Should/must the trustee be a
party to litigation involving the deed
of trust? Here the answer is sometimes
yes and sometimes no. If the action
is to enjoin the sale or to claim the
trustee acted improperly, the trustee
needs to be a party to the law suit. If
the action involves a dispute between
the borrower and the lender regarding
the loan, and not the actions of the
trustee, the trustee does not need to
be included in the action. The trustee
does not hold a beneficial interest in
the loan or the property and has no
power to impact disputes between the
borrower and the lender. Nevertheless,
trustees are often included in litigation
even though they generally have noth-
ing to do with the loan administration,
have no fiduciary duties to the par-
ties, are not debt collectors, and gen-
erally play a very limited role of con-
ducting the sale. When the case does
not involve actions of the trustee, the
trustee can file a verified denial stating
“the basis for the trustee’s reasonable
belief that the trustee was named as a
party solely in the capacity as trustee
under the deed of trust....” Tex. Prop-
erty Code §51.007(a). The court will
determine if the trustee is a necessary
party. The trustee has to plead suffi-
cient reasons why he is not a neces-
sary party. Marsh v. Wells Fargo Bank,
N.A.,760 E Supp. 701,707 (N.D. Tex.
2011) HN

Martin L. Camp is Assistant Dean for Graduate and
International Programs Professor of Practice at SMU
Dedman School of Law. He can be reached at mlcamp@
mail.smu.edu.
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MAKING A DIFFERENCE IN
HIGH-STAKE CASES

The trial team of Ted Lyon & Associates is trusted by the legal community to fight
for injured victims in some of the largest personal injury and negligence cases.
Most of the cases below came by way of referral or co-counsel relationships. We
are honored by the trust placed in us.

$173,000,000 settlement of in epic 25 year struggle for Dallas’ first responders.
In 1994, Dallas Fire and Police officers sued for back and future wages voted on
by Dallas citizens in the 1970s. The Firm took up the fight after it had been
pending for over 20 years yo-yoing back and forth from the trial and appellate
courts. On the eve of a trial that would have bankrupted the City, the Firm forced
the unprecedented settlement.

$296,000,000 verdict against Koch Industries, which'is the largest award for
actual damages in a wrongful death case in the nation’s history, according to
records compiled by Jury Verdict Research. A liquid butane pipeline broke and
exploded nearasubdivision in a northeast Texas town, killing two teenagers who
inadvertentlystriggered the blast with an ignition spark from their truck. A
foundation that promotes pipeline safety was created. A chapter in Daniel
Schulman's New York Times best-selling biography about the Koch brothers,
Sonsof Wichita, details how Smalley v. Koch Industries changed Koch Industries’
policies.

$84,425,000 verdict in a personal injury case resulting from a U-Haul truck’s
parking brake not working and the transmission so worn that it"would not lock
into first gear. Evidence developed in Waldrip v. U-Haul proved that six people
who used the same truck had Similar problems, all of which were reported to U-
Haul.

$27,000,000 verdict sent a message to the country’s largest onshore pipeline
company, Enterprise, that safety matters. C&H Powerline Co. v. Enterprise, et al.
stemmed from a massive, fatal pipeline explosion in which the defendant
company failed to mark its pipeline. This verdict is the largest in the history of
Washington County, Okla.

$20,439,581 verdict awarded to a family after a terrible accident and tragic
death that happened years after Ford and Firestone announced a highly
publicized, nationwide recall to replace defective tires Ford blamed for causing
rollovers. Evidence presented in the trial of Wiles v. Ford Motor Company
showed the Explorers sold from 1990 to 2003 were too smalltand more
responsible for the vehicles rolling over than the defective tires.

$18,795,800 jury verdict against Greyhound, the largest bus transportation
provider, demonstrated public safety overrides corporate profits in Reeves, et al.
v. Greyhound.

$18,780,000 verdict awarded at the trial'of Dawson v. Fluor Intercontinental

Inc., one of the world’s largest military industrial corporations, for negligence and
the failure to properly maintain the safe temperature of the water heaters.

TED LYON & ASSOCIATES

Experience Resources Preparation Results

18601 LBJ Freeway - Suite 525 - Mesquite, TX 75150
PH: (972) 279-6571 - Toll Free 1-877-Ted-Lyon - TedLyon.com
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Revisions to Texas Mechanic’s Lien Statutes

BY MARK TORABI

The Texas Legislature made signifi-
cant revisions to the mechanic’s lien
statutes during the 2021 regular session,
simplifying and streamlining current law
by eliminating repetitive and confusing
language and providing specific statutory
forms for notice under the Property Code

Notably, the legislature expanded lien
rights to architects, engineers and survey-
ors who have no privity of contract with
the owner, eased up notice requirements
for subcontractors, and did away with var-
ious formalities that seemed to hinder the
purpose of the lien statutes.

The 2021 revisions apply only to orig-
inal contracts entered into after January
1, 2022, regardless of when the subcon-
tract was signed or when the work was
performed.

Definitions

“Improvement” has been expanded
to include “a house, building, structure,
parking structure, physical appurtenance,
pool, utility, railroad, well, storage facil-
ity, ... land reclaimed from overflow, and

other fixtures or modifications to real
property, ... machinery or apparatuses
used for raising water or for supplying or
storing water.”

“Improvement” now also includes “a
design, drawing, plan, plat, survey or spec-
ification provided by a licensed architect,
engineer, or surveyor,” and “labor” has
been broadened to include preparation
work performed by design professionals.

The revised definitions also contain a
new term— ‘purported original contractor”
to replace the former “Sham Contract”
provision. A purported original contractor
is considered to be an original contractor
for purposes of perfecting a mechanic’s
lien.

Notices

Any notice required under Chapter
53 is now permitted to be provided either
in person, by certified mail, or “by any
other form of traceable, private delivery
or mailing service that can confirm proof
of receipt.” Additionally, deadlines under
the statute fall on a Saturday, Sunday, or
legal holiday are extended until the next
day that is not a Saturday, Sunday, or

DALLAS BAR ASSOCIATION

LAWYER REFERRAL
SERVICE

NEED TO REFER A CASE?

The DBA Lawyer Referral Service Can Help.
Log on to www.dallasbar.org/lawyerreferralservice

or call (214) 220-7444.

Dwwivframingissuesicom.

KANE RUSSELL
COLEMAN LOGAN

legal holiday.

Architects, engineers, surveyors, land-
scapers, and demolition crews are no lon-
ger required have to have a contract with
the owner or owner’s agent to be entitled
to file a mechanic’s lien. Anyone who has
a contract with the owner or the owner’s
agent, trustee, receiver, contractor, or
subcontractor, and who provides labor or
materials on the particular project, has
lien rights.

An original contractor must file the
lien affidavit for a non-residential project
“not later than the 15th day of the fourth
month after the month in which the orig-
inal contractor’s work was completed, ter-
minated or abandoned.” A subcontractor
must file “not later than the 15th day of
the fourth month after the later of (1) the
month the claimant last provided labor
or materials or (2) the month the claim-
ant would normally have been required
to deliver the last of specially fabricated
materials that have not been actually
delivered. For residential projects, origi-
nal contractors must file the lien affidavit
“not later than the 15th day of the third
month. Subcontractors must also file by
the 15th day of the third month.

Finally, a subcontractor seeking a
lien for retainage will now be required
to “file an affidavit with the county clerk
not later than the 15th day of the third
month after the month in which the orig-
inal contract under which the claimant
performed was completed, terminated, or
abandoned.”

The notice requirements for subcon-
tractors and sub-subcontractors were
consolidated into a single third month
notice for commercial construction, and
single second month notice for residen-
tial construction. Notice must be sent
to the owner and the original contrac-
tor no later than 30 days after the claim-

ant’s contract is completed, terminated
or abandoned, or 30 days after the origi-
nal contract is terminated or abandoned,
whichever is earlier.

Affidavit of Completion

Claimants must now include a “con-
spicuous statement that a claimant may
not have a lien on retained funds unless
the claimant files an affidavit claiming a
lien in the time and manner required by this
chapter.” The owner must send a copy to
any claimant “not later than the third day
after the date the affidavit is filed or the
10th day after the date the owner receives
the notice of lien liability, whichever is
later.”

Release and Foreclosure
of Lien

The deadline for filing suit to foreclose
on a mechanic’s lien for commercial proj-
ects has been shortened from two years to
one. Further, regardless of the Texas Civil
Practice and Remedies Code’s provisions
allowing for counterclaims that would
independently be barred by the statute
of limitations, if an owner sues to remove
a lien based on the claimant’s failure to
timely foreclose on the mechanic’s lien,
the claimant will be unable to cure the
defect by asserting a counterclaim.

While these legislative changes have
significantly broadened protections under
the statute, clarified terms, and simpli-
fied certain procedures for perfection,
enforcement, and lien removal, their
proper application still requires diligence
and care for contractors, sub-contractors,
and owners alike. HN

Mark Torabi is Senior Counsel at Irelan McDaniel, PLLC and can
be reached at miorabi@imtexaslaw.com.

Representation Matters: The Impact on
Judge Jackson’s Confirmation

CONTINUED FROM PAGE 1

“We often wonder if our daugh-
ters understand our passion, convic-
tions, or reasons for following through
with something seemingly impossible.
Watching Justice Jackson’s daugh-
ter look at her during the excruciat-
ing confirmation hearings, there is no
doubt she understood the significance
of that moment. That look of pride is
something every mother strives for.”
Sarah Rogers

“That picture of her daughter smil-
ing like “Mom, you got this” was every-
thing. For women lawyers, it was every-
thing we’ve hoped and dreamed. To
be sitting in that room, claiming her
rightful place on the highest court in
the land, skillfully facing down the
critics with her daughters behind her,
lifting her up . . . well, it was just amaz-
ing.” — Anne Johnson

“As a Latina attorney and mother of
two daughters who aspire to be lawyers,
my heart melted to see how we are mak-
ing progress. We should continue to
fight for the things we care about, pay it
forward, and do not let others write our
script.” — Elizabeth Ramirez-Washka

Representation Matters

Dallas Assembly Representatives
Dallas County District Judge Monica
Purdy, Kimberly Clark Vice President
& Deputy General Counsel Shonn
Brown, Perkins Coie Managing Part-
ner, Jill Lewis, and Reciprocity Con-

sulting Group’s Debra Hunter John-
son, and AT&T’s Senior Legal Coun-
sel, Vicki Blanton, were in Washing-
ton DC when Judge Jackson was con-
firmed. Louis shared the importance of
representation in our legal system.
“We are founded on being a democ-
racy, to be a government of the people.
If justice is administered by people who
don’t look like you always; but is done
to the people who do, then are you
really a part of the government? Should
you be part of that government? And
today really solidifies that yes, we are
and yes, we should.” Brown expressed
in today’s culturally diverse society,
everyone should have a voice in our
democracy. “And that’s why represen-
tation matters, because if you don’t see
it then you can’t believe that you can
actually achieve it, and so it is very
important to have that visual.”

In This Together

Over the last two years, we as a
country have shared the pandemic’s
damaging impact on our personal and
professional lives. Judge Jackson’s con-
firmation is a moment of great progress
that all Americans should celebrate.
As Judge Jackson explained, “I strongly
believe that this is a moment in which
all Americans can take great pride. We
have come a long way toward perfect-
ing our union.” HN

Amy M. Stewart, of Stewart Law Group, can be reached at
astewart@stewartlawgrp.com.
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With big firm

experience and

boutique service,
Calabrese Budner
provides a client-

focused, results-driven
approach to both amicable

and high-conflict divorce.

FROM THE COURT m A MODERN APPROACH TO FAMILY MATTERS®
NOIOJVRIOM THE CONFERENCE ROOM

As a Master Credentialed collaborative attorney with over 30 years of family law

experience, Carla Calabrese is the go-to lawyer for Collaborative Divorce. When
handling complicated family matters, a collaborative lawyer’s depth of experience
can make or break the case. Carla is one of only a handful of Master Credentialed
Dallas lawyers, which gives her clients an edge. Carla also combines her business
background with the firm’s Emotionally Intelligent Divorce® services to judiciously

guide clients through the most complex and high-pressure divorces.

Strategy-focused and driven, Lee Budner deploys his former big firm
commercial litigation experience to excel in high-stakes divorces with millions
in controversy. He also possesses the emotional intelligence necessary to
effectively handle highly sensitive and contentious custody battles. Lee
and his team of litigators handle cases large and smalll, intent on working

tenaciously to drive home successful results for his clients.

DALLAS | COLLIN | DENTON | TARRANT | PARK CITIES | PRESTON HOLLOW

214.939.3000| CALABRESEBUDNER.COM
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Focus  Construction/Real Property Law

The Infrastructure Boom: Pre-Condemnation Procedures

BY CLINT SCHUMACHER
AND TYLER MILTON

Between the growth Texas is experi-
encing and the inflow of funds from the
Infrastructure Investment and Jobs Act,
there are many public projects planned
across the state—roads, schools, water and
sewer lines, and powerlines. Additionally,
Texas is spending historic sums to acquire
land to manage floodwaters. Continued
development of hydrocarbons from shale
formations requires transmission pipelines
to carry product to processing facilities
and end users. This all requires acquisition
of property rights from private owners,
often by the exercise of eminent domain.

Eminent domain is the inherent right
of the sovereign to acquire private prop-
erty to be repurposed to public use. The
right can be delegated by the legislature to
governmental entities or certain private
companies, such as gas pipeline opera-
tors or electric transmission companies.
The property owner has a constitutional
right to just compensation under the Fifth

Amendment of the U.S. Constitution and
Article I, Section 17 of the Texas Consti-
tution (which uses the term “adequate
compensation”), and a statutory right to
compensation under Chapter 21 of the
Texas Property Code. When an entire
piece of property is taken, the compen-
sation is generally determined by ascer-
taining what the property would sell for
in the market, with the caveat that some
typical considerations must be ignored in
condemnation proceedings. When only a
portion of the property or property rights
are taken, the compensation is generally
determined by calculating the difference
in the property value before the acqui-
sition and the property value after the
acquisition.

Early in the process, a property owner
will often be contacted by a real estate
professional (called a right-of-way agent)
hired by the condemning authority to try
to negotiate a purchase without litiga-
tion. These are trained professionals with
contractual obligations and duties to the
condemning authority and, though they

B

Register now for the SBOT
2022 Annual Meeting

Houston, June 9-10, at the Marriott Marquis
For more information and to register, visit www.texashar.com/annualmegting.

AMAGE

Personal injury
Wrongful termination
Intellectual property

Commercial damages/lost profits

Business valuations

When you need a number
call our number

214.665.9456

Thomas Roney LLC

Economic Consulting

DALLAS ¢ FORT WORTH ¢ HOUSTON e ATLANTA

WWW.THOMASRONEYLLC.COM

will seek to build rapport with a property
owner, all interactions should be viewed
through that lens. A property owner
may also be contacted by a surveyor who
wants to visit the site to prepare a legal
description of the property to be acquired.
Sometimes more invasive soil sampling or
testing may be requested. These requests,
like any made in the context of a poten-
tial condemnation, should be carefully
reviewed.

Before condemnation proceedings (the
lawsuit that exercises the eminent domain
power) can commence, the condemn-
ing authority must make a written “bona
fide” offer to buy the rights it seeks. The
condemning authority must present the
form of legal instrument it wishes to use,
provide a written appraisal prepared by a
licensed appraiser that supports the com-
pensation it is offering to pay, and provide
a copy of the Landowner’s Bill of Rights
(a publication promulgated by the Texas
Attorney General’s Office). If negotiations
are unsuccessful, the condemning author-
ity can commence the condemnation law-
suit to forcefully take the rights. A care-
ful and nuanced review of the appraisal is
perhaps the single most important step in
the initial stages of condemnation. Great
care should be taken to ensure that the
condemnor’s appraiser has both followed
Texas law and the Uniform Standards of
Professional Appraisal Practice.

From the earliest contact, a prop-
erty owner can best position itself to deal
with this difficult and unfamiliar situation
by consulting with someone who deeply
understands the eminent domain process
and the unique rules of valuation used
in these proceedings. Measures taken (or

not) during the pre-negotiation phase can
enhance or detract from the eventual total
compensation. A few of the many factors
that should be diligently analyzed include:
(i) entitlements or zoning designations
that may influence value; (ii) existing
lease agreements or loan agreements that
may impact valuation or the disburse-
ment of proceeds; (iii) whether the prop-
erty is being marketed and if so, what are
the terms of the listing; (iv) the effect of
property tax valuation appeals; and (v)
whether the taking will impact the access,
elevation, or drainage on the property.
Once negotiations begin, having an
experienced team is critical. Condemna-
tion valuations are unlike a bank appraisal;
they have a unique subset of rules and
requirements. The property owner should
select an appraiser who understands the
law and can explain the valuation to a
factfinder. Similarly, there may be other
professionals, such as engineers or land
planners, that are necessary to study how
a property will function both during and
after construction. Finally, the language
of the conveyance instrument (whether a
deed, an easement, or a court judgment)
will materially impact the future use and
burdens on a property. In fact, the instru-
ment wording can frequently be more
important than the compensation paid.
Acquisitions under threat of eminent
domain are a distinct subset of real estate
transactions. They have their own cus-
toms and rules and must be navigated with
great care. HN

(lint Schumacher and Tyler Milton are Partners af Dawson &
Sodd, PLLC. They can be reached af clint@dawsonsodd.com and
tyler@dawsonsodd.com, respectively.

(4E) and Grant Emmons (2L).

Congratulations to the UNT Dallas College of Law Mock Trial team for finishing as semi-
finalists in the TEX-ABOTA Showdown competition. The team, led by DBA Director Lauren
Black, included: Jordan Garrett (3L), Aaron Veuleman (2L), Kelly Weller (3L), Raven Williams

i "

SUPPORT THE

DBA HOME PROJECT

Help us reach our goal of $90,000 to build our 32nd house for Habitat for Humanity.

For more information, log on to www.facebook.com/DBAHomeProject
or contact David Fisk (dfiskekrcl.com) or Mike Bielby (mbielbyevelaw.com).

Make checks payable to Dallas Area Habitat for Humanity
and mail to:
c/o Araceli Rodriguez
Dallas Bar Association, 2101 Ross Avenue, Dallas, TX 75201
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Robert Epstein

Managing Partner

Board Certified in Family Law -
Texas Board of Legal Specialization

SERVING THE GREATER DALLAS AREA

ﬂ epstein
FAMILY LAW PcC

Your answer
to a better

omes to hiring
> handle your most
personal family challenges,
you want someone who has
seen it before, will tell you
the truth, has the drive to
get to the best outcome,
and the experience and
confidence to see your
bright future beyond
the immediate
conflict. There is no
perfect way of doing

things, but there

Divorce | Child Custody | Prenups and Marital Agreements

5949 Sherry Lane, Suite 1070, Dallas, Texas 75225 | 972-232-7673 | epsteinpc.com

Contact Us.
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30th Annual DBA Golf Tournament

The 30th Annual DBA Golf Tourna-
ment, benefiting Access to Justice, took
place on April 28 at the Texas Rangers Golf
Club. The tournament raised funds for the
Entrepreneurs in Community Lawyer-

ing program, which provides resources and
mentoring to new attorneys in the Dallas
area who serve clients of modest means.
Congratulations to the Winstead PC
team—the 2022 Law Firm Challenge win-

ner! Thank you to everyone who supported
and sponsored the tournament, and a big
thank you to our Golf Committee and Co-
Chairs David Kent and Ty Sheaks. We

appreciate you!
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2022 DBA 100 CLUB

The Dallas Bar Association would like to recognize our DBA 100 Club members. The following firms, government agencies,
organizations/schools and corporate legal departments have 100% membership in the DBA—showing their commitment to
the advancement of the legal profession and the betterment of the community. Recognition is given to the 2022 DBA 100
Club members in our June, July, and August Headnotes, at our Annual Meeting, and at DallasBar.org.

Not a DBA 100 Club member yet? This is the petfect time to encourage your newly hired attorneys to join the DBA and take
advantage of our many member benefits—such as 450+ FREE CLE programs, plus 15 hours of on-demand CLE, networking oppor-

tunities, community projects and many other member benefits, as well as the opportunity to qualify for the DBA 100 Club.

Please note that the DBA 100 Club is open for renewal annually to every firm. We do not automatically renew a firm’s
membership due to changes in firm rosters from year to year.

To become a 2022 DBA 100 Club member, submit your request via email and include a list of all lawyers in your Dallas area office to Shawna Bush, sbush@dallasbar.org.
Your list will be verified with our member records, and if eligible, your firm will be added to the 2022 DBA 100 Club!

If we receive your qualifying list by June 7, your firm will be included on the July and August DBA 100 Club recognition lists in Headnotes.

Send in your list TODAY!

DBA 100 Club Members as of May 17,2022  Goldfarb PLLC

Law Firms with 2 to 5 Attorneys
Adair, Morris & Osborn, P.C.

Adam L. Seidel, P.C.

Addison Law Firm P.C.

Adkins Lawyers, PLLC

Albert & Stowe, PLLC

Alexander Dubose & Jefferson LLP
Allmand Law Firm, PLLC
Anderson Grossman PLLC

Arnold & Freeman

Ashcraft Law Firm

Atwood Gameros LLP

Avant Law Firm

Ayres Law Office, P.C.

Balekian Hayes, PLLC

Barbee & Gehrt, L.L.P.

Bisignano Harrison Neuhoff LLP
Blackwell & Duncan, PLLC
Blankenship, Wiland & 0’Connor, P.C.
Booth Albanesi Schroeder PLLC
Bower PLLC

Braziel Dixon, LLP

Broden & Mickelsen

Brousseau Naftis & Massingill, P.C.
Calabrese Budner LLP

Campbell & Associates Law Firm, P.C.
Capshaw & Associates

Chen Dotson, PLLC

Chris Lewis & Associates, P.C.
Clark Law Firm

Crain Brogdon Rogers, LLP

Deans Stepp Law, LLP

Dyer & Mauro, PLLC

Epstein Family Law, P.C.

Equal Justice Law Group, PLLC
Fisher & Welch, P.C.

Flournoy McLain, P.C.

Fuller Mediations

FurgesonMalouf Law PLLC

Gauntt Koen Binney & Kidd, LLP

Grinke Stewart Law, PLLC
Guida, Slavich & Flores, P.C.
Hitchcock Evert LLP

Horton & Archibald, P.C.
Hosch & Morris, PLLC
Jackson Spencer Law PLLC
Johnston Tobey Baruch, P.C.
Kastl Law, P.C.

Langley LLP

Law Office of Andrew & Mark Cohn
Law Offices of Richard A. Gump, Jr., P.C.
Lawrence Law PLLC
Maduforo & Osimiri, PL.L.C.
Marshall & Kellow, LLP
Mincey-Carter, PC

Murchison Law Firm, PLLC
Otstott & Jamison, P.C.

Pace & Pace, L.L.P.

Passman & Jones, P.C.
Peeples & Kohler, P.C.

Prager & Miller, P.C.

Pyne & Prather, P.C.

Quaid Farish, LLC

Raggio & Raggio, PL.L.C.
RegitzMauck PLLC

Riney Packard PLLC
Robinson & Hoskins, L.L.P.
Sawicki Law

Scroggins Law Group, PLLC
Sheils Winnubst, PC

Smith, Stern & Friedman, P.C.
Spencer & Johnson, PLLC
Stromberg Stock, PLLC

The Ashmore Law Firm, P.C.
The Heald Law Firm, PLLC
Turley Law Firm

Turton & Pinkerton, PLLC
Voge Rohe PLLC

Westerburg & Thornton, P.C.
Wilson, Peer, Lark & Associates, PLLC
Wisener Nunnally Roth & Higgins, L.L.P

Wolff Law, PLLC
Woolley Wilson, LLP.
Yarbrough & Elliott, P.C.

Law Firms with 6 or More Attorneys
Ackels & Ackels, L.L.P.

Bradley Arant Boult Cummings LLP
Bragalone Olejko Saad PC

Burford & Ryburn, L.L.P.

Canterbury, PC

Carrington, Coleman, Sloman & Blumenthal, L.L.P.

Carstens & Cahoon, LLP

Cavazos Hendricks Poirot, P.C.
Cobb Martinez Woodward PLLC
Condon Tobin Sladek Thornton Nerenberg
Cooper & Scully, P.C.

Cowles & Thompson, P.C. (Dallas)
Cowles & Thompson, P.C. (Plano)
Cozen 0’Connor

David Allen Law Group

DeHay & Elliston, L.L.P.

Durham, Pittard & Spalding, LLP
Estes Thorne & Carr PLLC
Farrow-Gillespie Heath Witter, LLP
Godwin Bowman PC
GoransonBain Ausley PLLC (Dallas)
GoransonBain Ausley PLLC (Plano)
Griffith Barbee PLLC

Hall, Render, Killian, Heath & Lyman, P.C.
Harper & Bates LLP

Hayward PLLC

Hermes Law, P.C.

Johnston Clem Gifford PLLC
Jones, Allen & Fuquay, L.L.P.
Kilgore & Kilgore, PLLC

Koning Rubarts LLP

KoonsFuller

Lynn Pinker Hurst & Schwegmann

Matthews, Shiels, Knott, Eden, Davis
& Beanland, LLP

Mayer LLP

McCathern, Shokouhi, Evans, Grinke, PLLC (Dallas)

McCathern, Shokouhi, Evans, Grinke, PLLC (Frisco)
McGuire, Craddock & Strother, P.C.
McKool Smith P.C.

Meadows, Collier, Reed, Cousins, Crouch
& Ungerman, L.L.P.

Morgan, Lewis & Bockius LLP

Parsons McEntire McCleary PLLC

Peckar & Abramson, P.C.

Riddle & Williams, P.C.

Russell & Wright, PLLC

Shackelford, Bowen, McKinley & Norton, LLP
Staubus & Randall, L.L.P.

Steed Dunnill Reynolds Bailey Stephenson LLP
The Hartnett Law Firm

Thiebaud Remington Thornton Bailey LLP
Tollefson Bradley Mitchell & Melendi, LLP
Touchstone Bernays

Winstead PC

Ziegler Gardner Bell, PLLC

Corporate Legal Departments
Arcosa, Inc.

Compatriot Capitol Inc.
Dunhill Partners, Inc.
Gaedeke Energy
HomeVestors of America, Inc.
LALA U.S., Inc.

North Texas Tollway Authority
Rosewood Property Company
Rosewood Resources, Inc.
Sonida Senior Living, Inc.

Government Agencies, Organizations
& Law Schools

City of Irving City Attorney’s Office
CitySquare L.A.W. Center

Dallas County Probate Courts
UNT Dallas College of Law

Special Recognition
Students of the UNT Dallas College of Law

s . _ it 3 i I'i' ! 7y
...BUT NOT WHEN IT’S A MALPRACTICE CLAIM.

A
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Personal Injury Claim*
¢ Lawyer sued for allowing a default judgment taken against client
* Damages of up to $4,000,000 sought ($200,000 policy limit)

e TLIE settled case for $300,000

INSURED BY TLIE

Deductible $1,000
+ $109,000
= $110,000

Amount over policy limit
Total out-of-pocket

* Based on actual claim handled by TLIE.

FIND OUT MORE:
TLIE.ORG or
(512) 480-9074

IF NOT INSURED

Defense costs $10,000
Settlement + $300,000
Total out-of-pocket = $310,000

TEXAS
LAWYERS'
INSURANCE
EXCHANGE®

\/ Experience when you need it most.

SAVE THE DATE

2022 Virtual Child Welfare

CONFERENCE

Friday, June 17, 2022
9:00 am - 4:00 pm

6.0 hours & 2.0 Ethics (pending)
Hosted On Zoom
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LEFT TO RIGHT:

R1: Heather King,* Rick Robertson,*
Ike Vanden Eykel,* Charla Bradshaw,*
Liz Porter*

R2: Jessica Janicek,* Brian Loughmiller,”
Neda Garrett,* Julie Crawford*

R3: Laura S. Hayes,* Sean Abeyta,*
Dana Manry,* Chris Meuse,* Fred Adams,*
Sally Pretorius,* Rob McEwan*

R4: Jessica Perroni,” Kevin Segler,”
Courtney Walker, Deron Sugg,
Jonathan Bailey, Lauren Shaw

RS: James Logue, Lauren Harris,
Lindsey Vanden Eykel, Taylor Joeckel,
Paul Leopold

R6: Regan Donnenfield, Sarah Cary,
Drew Williamson, Kate Pratt

R7: Tom Daley,” Justin Whiddon

FAMILY LAW IS NOT ONLY WHAT WE DO. IT'S ALL WE DO. Best Lawyers
With more than thirty proven attorneys in four offices across BEST
North Texas, KoonsFuller is one of the largest family law firms SRR
in the Southwest. We offer clients a level oflegal representation ;ﬂﬂm
2022

and range of resources unmatched by any other family law firm.

Working together, as a fully integrated team, there is no case
Best Lawyers

BEST

KoonsFuller, visit koonsfuller.com. LAW FIRMS

too large or complex for us to manage. To learn more about

PR i M DRATION - T2 1
DALLAEFORT WORTH
2022

KoonsFuller

Family Law

DALLAS** | 1717 McKinney Avenue, Suite 1500 | Dallas, Texas 75202 | 214.871.2727
DENTON | 320 West Eagle Drive, Suite 200 | Denton, Texas 76201 | 940.442.6677
PLANO | 5700 W. Plano Parkway, Suite 2200 | Plano, Texas 75093 | 972.769.2727
SOUTHLAKE | 550 Reserve Street, Suite 450 | Southlake, Texas 76092 | 817.481.2710

*Board certified in family law by the Texas Board of Legal Specialization. **Principal office.

KOONSFULLER: DIVORCE, CHILD CUSTODY, POST-DIVORCE MODIFICATIONS, CHILD SUPPORT, MARITAL PROPERTY
AGREEMENTS, ENFORCEMENTS, GRANDPARENTS' RIGHTS, PATERNITY, COLLABORATIVE LAW, AND APPEALS
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Have it Your Way: The Life of Solo and Small Firm Lawyers

BY RICHARD HUNT

In her country hit “Follow Your
Arrow,” Kacey Musgraves advises, “fol-
low your arrow wherever it points.”
Easier said than done if your arrow
points one way and your career is stuck
in a rut that points another. In theory
those of us with a solo or small firm
practice can shape our career to fit who
we are, but studies show that career
satisfaction is no greater in small firms
than large. We have the ability to re-
imagine the way we practice law but
we get stuck in a rut that fear and lazi-
ness will not let us escape.

[ am talking here about practic-
ing law, not changing careers entirely.
There is a difference between finding
a new way down the mountain and
jumping off a cliff. And I am not talk-
ing about something that is easy to do.

We get stuck in a rut because getting
out of the rut is hard work and involves
risk. Nonetheless, if you plan to have a
long career as a lawyer, creating a prac-
tice that suits you instead of accepting
some familiar but unsatisfying alterna-
tive is worth the work.

The first step in making a career that
suits you is knowing what suits you.
When I left a major regional firm to
join my wife’s solo practice it had been
years since | had even imagined I could
choose what I wanted to do and how I
wanted to do it. In our new firm I just
kept doing the same old things but with
a little more anxiety about paying the
rent. It took awhile to realize there was
a difference between the trappings of
law practice—the office, the reception-
ist, the coffee room—and what I loved
about the law. Once I put every part of
my practice on the table for analysis I

MINORITY CLERKSHIP
LUNCHEON

"THRIVING AS A LAW CLERK IN
A POST-PANDEMIC WORLD"

FRIDAY, JUNE 24, NOON
ARTS DISTRICT MANSION |

Nadia Haghihatian, Holland & Knight

Edward "Eddie" Loya, Epstein Becker Green
Jervonne Newsome, Lynn Pinker Hurst & Schwegmann
James Stafford, Scheef & Stone

Register at www.dallasbar.org
Questions? yhinojos@dallasbar.org

Sponsored by the DBA Minority
Participation Committee

ETHICS 1.50

TURLEY LAW CENTER

Professional Friendly On-Site Staff
24-hour Cardkey Access
Complimentary Valet

Reserved Conference Room (No Charge)
High-Speed Internet

Deli Serving Breakfast & Lunch

Full Service Salon & Spa
ATM

FedEx Drop Box

Near Dart Station

Satellite TV Connections
Car Detail Service
Furnished Executive Suites

also reconsidered what I did and did
not love about the necessary business
of getting new clients. Ask yourself, as
[ did, what makes you want to get up
and go to work? What could you care
less about? And what just makes you
want to go back to bed? Maybe you love
the big desk in the big office on Main
Street; I certainly did at one point in
my life. If so, go for it. But if that no
longer floats your boat don’t keep the
overhead just because it was part of who
you used to be. It should not take a pan-
demic to make us think about who we
are, how we have changed, and what
that means for our careers.

Once you have figured out what you
love about practicing law, you need a
plan to keep what you love and get rid
of what you do not. This takes hard
work. Every lawyer I know who made
a real change in their legal career had
to work harder than they ever had
before, at least for a little while. That
is because you are really following two
roads; the old road that pays the bills
and the new road you hope will pay the
bills. An acquaintance of mine who
loves sports decided he would only
be really happy practicing law in that
world. He had a pretty good solo prac-
tice, along with a family, car payments,
and a mortgage. He could not just quit,
so he spent several years working long

DBA 100 CLUB - JOIN TODAY!

WHAT IS THE DBA 100 CLUB?

to the DBA!

HOW DO YOU JOIN?

WHAT ARE THE PERKS?

The DBA 100 Club is a special membership category that recognizes firms,
agencies, law schools, and organizations that give 100% membership support

WHAT IS THE COST TO JOIN THE DBA 100 CLUB? IT’S FREE!

nights and weekends to learn the law,
make contacts and develop relation-
ships that finally made it possible for
him to shift most of his time to a sports
law practice. He does not make more
money and he is not exempt from the
kinds of stress every lawyer feels. How-
ever, now that stress is part of a prac-
tice he genuinely loves rather than a
practice that just puts bread on the
table.

All of this could apply to any lawyer
in any career, but solo and small firm
lawyers have an advantage. Our time
is much more our own, and our choices
do not require layers of bureaucratic
approval. There was a time in your
career when every day was challenging
and exciting. There is not any rule that
says you cannot have those days for the
rest of your working life. You just need
to do a little hard work thinking about
what you love about the law and then a
little more hard work figuring out how
to keep what you love, get rid of what
you do not love, and still (sigh) pay the
bills. The good thing is that thinking
hard and working hard are two things
that come naturally to most lawyers.
You know what to do, you just need to

do it. HN

Richard Hunt, of Hunt | Huey PLLC, can be reached at
rhunt@hunthuey.com.

Firms, government agencies, and law schools with two or more lawyers as well as
corporate legal departments can qualify if all of their Dallas office attorneys are DBA
members. To join the 2022 DBA 100 Club, please submit a list of all lawyers in your
Dallas office to Shawna Bush, sbush@dallasbar.org. Once approved, we will add
your organization to the 2022 DBA 100 Club member recognition list!

Our 2022 DBA 100 Club members will be recognized in Headnotes, the 2023 DBA
Pictorial Directory, and at our Annual Meeting.

From the Bench

Court

MONICA MCCOY PURDY

Monica McCoy Purdy, Presiding Judge — 95th Judicial District

Why did you decide to become a Judge?
Interestingly for me, | wanted a legal profession that would
allow for a work-life balance with small children at the time. I

knew from countles s hours in state and federal courtrooms, at
the end of the day, the judge actually went home and not back
to her office, that piqued my interest.

Conveniently located at N. Central Exp. & University Blvd.

Competitive lease pricing.

Is your office building “Dog Friendly?” OURS IS!

TAKE ATOUR!

Email us at Brendag@wturley.com

or call 214-382-4118

In the courtroom, you make one decision after another in one case after another. You
focus intently on the matter before you, and when counsel leave, you move on to

the next matter. Although presiding at trial is not as demanding as trying the case, it
requires a level of focus I knew I possessed.

I represented both plaintiffs and defendants in civil matters for many years and wanted
to continue on a career path that allowed flexibility so that I could be “present” with
my family. [ have always had a lifelong interest in public service and becoming a judge.
I am honored I get to do the job every day that I love to do.

Why do you participate in bar programs?
[ participate in bar programs as a way in which to give back to the community, profes-
sional development, and to stay abreast of the latest issues facing the legal community.

What are you currently reading?
While Justice Sleeps by Stacey Abrams

Fun fact about you:

[ appeared as an extra in the movie School Daze, directed by Spike Lee (1988) filmed
on my college campus in Atlanta, Georgia.

I was a cheerleader for Morehouse College — the director used the actual cheerleading
team for filming the football scene in the movie. It is fun to watch the movie today!
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Are you a great attorney who has been on your own for a while and you just don't

feel like your take home is worth the effort that you've been putting in?

Do you do everything from your own paralegal work2 accounting? sales?
marketing? bookkeeping?...your own printing22...answer your own phones2!?
Working REALLY hard AND doing a lot of work for FREE- not getting paid what
you're supposed to be getting paid because you are dealing with clients who won't
replenish their retainers? You find yourself having to work for clients that you don't

like just because you need the money?

If this sounds familiar, we can make your life a whole lot better. Come join our team!
You'll make GOOD money and have an easier lifel Better quality clients, clients who
don’t want revenge, but instead who want a healthy solution and are grateful for

your job well done. Send résumés to: jenniferhaar@danapalmerlawgroup.com.
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The Risk of Outsourcing Risk Management

BY ASHLIE ALAMAN,

TAMARA D. BAGGETT,
AND AMBIKA B. SINGHAL

While no two construction projects
are identical, they all have one thing in
common: the need to carefully manage
the risks of personal injury and property
damage. Many companies are opting
to outsource the management of these
risks to brokerage firms that also provide
risk management services. But having a
broker act as the company’s risk man-
ager presents its own set of risks. Prac-
titioners should be aware of these risks
and work with the risk manager/broker
to protect the company from any ethi-
cal conflicts.

Businesses rely on risk managers to
assess company exposure, determine
and procure the proper and necessary
coverages, and manage and defend
claims. The risk manager must under-
stand the company’s business, vulner-
abilities, and risk appetite; she is, at
all times, the company’s advocate. A
broker, on the other hand, understands
the insurance marketplace, applicable
policies, and lapses in coverage; she
also maintains and leverages the rel-
evant insurance industry relationships.
Where the company employs its broker
as its risk manager, competing tensions
can be created between advising on and
advocating for the company’s best inter-
est with respect to policies and claims,
all in the most efficient and economi-
cal manner, and earning commission on
the sales of insurance products.

In practice, this tension material-
izes in various ways. For example, risk
managers are tasked with determin-

ing the lines and amounts of coverage
the company needs to keep its opera-
tions within the company’s prescribed
risk appetite and budget. On the other
hand, brokers often try to manage
beyond the company’s risk appetite and
solely through the vehicle of insurance,
and can be motivated by commission or
by maximizing industry relationships.
Another example is in the case of a
filed claim. If claim-related litigation
arises between the company and the
insurance provider, the risk manager is
a necessary party to such conversations
and negotiations, while the broker may
be conflicted and feel the need to pro-
tect the relationship with the insurance
provider.

There are also legal repercussions to
the broker acting as the risk manager.
A risk manager, understanding that the
way a claim is filed and described from
the beginning greatly impacts its treat-
ment by the insurance provider and its
ultimate resolution, typically frames
and submits insurance claims in a way
to be thoughtfully considered and ulti-
mately covered by the insurance pro-
vider. A broker may not be as clearly
tasked with advocating for the com-
pany and therefore not as motivated to
prepare submissions using the approach
most protective of the claim. The more
critical repercussion, however, is the
loss of attorney-client privilege. If the
broker acting as risk manager is present
for internal meetings to advise on risks
related to claims, the privilege is lost.

While outsourcing risk management
is growing in appeal to many companies
and is regularly done, the well-prepared
practitioner will: (i) negotiate the rele-

“I highly recommend Martin
As Co-Counsel in Healthcare
Litigation Cases.”

o Healthcare Trials/Hearings

«  Analysis of Illegal “kickback” contracts
«  Enforceability of 15.50 Non-Competes
«  Insurance “Clawbacks”

«  FBI, OIG, CMS Investigations

Medical License Revocations

Martin Merritt

Chair, DBA Health Law (2021)

Martin@MartinMerritt.com
Dir. (214) 952.1279

associating Martin Merritt as co-counsel.

case and keep the client.

win victories for business litigators.

MARTIN & MERRITT

Health Law and Healthcare Litigation

--Brad Jackson/ Commercial Litigator, Dallas

Ex. Dir. Texas Health Lawyers Association

Martin Merritt is your co-counsel in healthcare litigation cases. If one side has an
experienced health lawyer in their firm and you do not, you can level the playing field by

You keep the client. Hourly and flat monthly rates available. Martin can try the case,
prepare and argue hearings, or simply serve as health law analyst. You stay in control of the

Experienced. Over 30 years, in Texas and nationally, Martin Merritt litigates cases against the
FBIL, DEA, OIG, CMS, AUSA, TMB, Tex. OAG, Tex. Med. Bd, Pharm. Bd,, TXDSHS, Civil
False Claims Act Subpoenas and lawsuits, civil investigative demands, arbitration, criminal
and other administrative actions. He has a proven track record applying this knowledge to

BEST

2022

(D Mag. Best 2018, 2020, 2022)

vant services agreement to bifurcate the
risk manager and broker roles and to set
forth the risk manager’s obligations to
the company relating to contemplat-
ing or filing claims to protect profes-
sional relationships; (ii) craft a policy
to ensure that the company’s interests,
including attorney-client privilege, are
best protected; (iii) educate the busi-
ness on these conflicts and ensure that
they do their part to protect the privi-
lege; and (iv) carefully evaluate the
risk manager’s advice and the insurance
products she is suggesting. There are,
however, certain things that the com-
pany never wants its risk manager to do
while acting as a broker:

1. Participate in strategy when deal-
ing with a carrier that issued a reser-
vation of rights or coverage denial. In
most states, these types of communica-
tions may not be privileged.

2. Determine whether notice of
claim or notice of circumstances should
be provided and to which carriers—this
should be done by counsel as brokers
are not trained in how allegations, a
demand letter, or discovery may trigger

a policy.

3. Interpret policy provisions. Bro-
kers may provide insight into what was
intended, but what the actual language
means is a legal question.

4. Consult on whether a claim is
covered—this should be done by coun-
sel. Brokers may advise not to make cer-
tain claims for renewal reasons, inhibit-
ing proper and timely notice.

5. Determine whether a bad faith
claim should be asserted against a car-
rier—this should be done by counsel
because it involves legal strategy.

Other activities performed by a risk
manager/broker should also be evalu-
ated for potential conflicts of interest.
If any arise, the company should out-
source those activities only if it is clear
that the company’s best interests—and
privilege—will be protected consider-
ing the conflict. HN

Ashlie W. Alaman is Counsel for Starhucks Coffee Company
and can be reached at aalaman@starbucks.com. Tamara D.
Baggett is a Partner at BakerHostetler and can be reached at
thaggeti@bakerlaw.com. Ambika B. Singhal is an Associate at
BakerHostetler and can be reached at asinghal@bakerlaw.com.
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International Court of Justice.

DBA members participated in a “Journey to the Netherlands” trip May 1-5 as part of the
CLE Abroad program. The group shown above is standing in front of the Peace Palace - The

MCLE: 1.00 DEI Ethics (pending)

The DEI Book Club strives to utilize the power of
influential novels, writings, discussions, and speakers to
initiate and mobilize conversations addressing social
and racial injustices affecting our society today.

Allied Bars Equality Committee

2)BOOK CLUB

2022 DEI Book Club - Book 2:

Caste: The Origins of Our Discontents
by Isabel Wilkerson

Virtual CLE & Book Discussion
Monday, June 20, 2022 at Noon with

Kenitra Brown, SMU Dedman School of Law
Professor Anna Offit, SMU Dedman School of Law

secm SCan to view reading list and sign up to participate.
* Participants will receive access to additional suggested
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VERDICT ALERT:
$1,620,058.00

CAROLA AINSWORTH V. SCOTT KASDEN, M.D., 096-278909-15,
TARRANT COUNTY DISTRICT COURT

Congratulation to Andy Jones on winning this exceptional medical malpractice
verdict for our catastrophically injured client! Justice was finally done.

HFORTHEPLAINTIFFFORTHEPEOPLE

s . 6116 N. CENTRAL EXPY : 888.468.8844

:  SUITE 1400 . 214.468.8845 (F)
SAWICKI LAW : DALLAS, TEXAS 75206 : INFO@SAWICKILAWFIRM.COM
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On April 29, local judiciary and
attorneys attended the 2022 Law Day
Luncheon at which Cynt Marshall,
CEO of the Dallas Mavericks, was
interviewed by DBA President Krisi
Kastl. Paul Wingo opened the lun-
cheon by singing The Star-Spangled
Banner.

In addition to awards presented
to the winners of the Law Day Dal-
las ISD art and essay contests, DAYL
President Andy Jones and President-
Elect Nicole Munoz Huschka pre-
sented their awards to: Paige Tackett
(Outstanding Young Lawyer Award),
Stacey Cho Hernandez (Outstand-
ing Mentor Award), and Nicolle Ket-
cham (the Liberty Bell Award).

DBA Celebrates Law Day at the Arts District Munsmn

2022
Dallas Bar Association

DEI CLE Challenge

The DBA encourages its members to aspire
to complete 3 hours of CLE training in the
areas of diversity, inclusion, and equity
each calendar year. The DBA will recognize
members who complete and self-report
their 3 hours of DEI CLE by December
31, 2022. Programs that qualify will be
identified on the DBA’s online calendar.

Join the Challenge

to be recognized in the February 2023
Headnotes, in DBA Online, and receive
your electronic DEI CLE Challenge badge.

Scan to learn more and
rcPorf qow hovrz.

™
/ nl\hll\.lasmmlm\ "
{'{ DIVERSITY, |\
EQUITY
t & INCLUSION j/)i
'CLEI:HIlLlENGE
:OHPIETED

DALLAS BAR ASSOCIATION'S

®nline

CLE

NEW CODE FOR FREE ONLINE CLE

15 Hours of FREE Online CLE
2022FREECLE

s it your birthday month?

Need CLE?
Need Ethics?

Anytime - Anywhere!
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Our work isn't about one case, one client, or one story. It's about fighting for justice relentlessly and making those accountable pay. But justice today isn't

our only goal; we fight for a safer tomorrow. From recalls to redesigns to new regulations, our goal is to affect change, and we're just getting started.
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Changes in Liability for Defective Design Documents

BY JOE F. CANTERBURY, JR.

Almost 115 years ago in Lonergan v.
San Antonio Loan & Trust Co., 104 S.W.
1061 (1907), the Texas Supreme Court
held that a contractor bore the risk and
liability of a building collapse that was
the result of defective design documents
furnished by the owner. The Court
rejected the contractor’s argument that
the owner impliedly warranted the suf-
ficiency of the plans and specifications,
holding that in the absence of express
contractual  language, contractors
accept plans and specifications at their
peril. The Court reasoned that, since
the contractor contracted to construct
the building in accordance with the
specifications, the contractor implied
that it understood them and, therefore,
was in the same position as the owner to
know whether they were sufficient.

In contrast, in 1918, the U.S.
Supreme Court held that an owner

impliedly warranted the sufficiency of
plans and specifications in U.S. v. Spea-
rin, 248 U.S. 132, stating, “if a con-
tractor is bound to build according to
plans and specifications prepared by the
owner, the contractor will not be respon-
sible for the consequences of defects in
the plans and specifications.” The rea-
soning of Spearin has been adopted in
almost all states except Texas.

The prospect of being liable for
design defects of an architect or engi-
neer selected and paid by an owner has
posed severe risks for contractors in
Texas, resulting in extensive contract
drafting to avoid those risks and con-
flicting court of appeals’ decisions, as
some sought to avoid the unfair results
of Lonergan. The Texas Supreme Court
never specifically addressed the conflict
between its Lonergan holding and the
contrary decisions of numerous other
states and the U.S. Supreme Court. In
fact, it impliedly followed Lonergan rea-

-
DBA /DAYL Moms in Law

Being a working mom can be challenging. Being a working lawyer mom can be a
different ballgame with its own unique challenges. Moms in Law is a no-pressure,
no-commitment, informal, fun, support group for lawyer moms. If you would like
to join the listserv, email Christine Leatherberry af cpleatherberry@gmail.com.
Upcoming event:

® Lunch af Mattito’s, (3102 Oak Lawn Ave, Dallas), Friday, June 3, Noon.
RSVP to cpleatherberry@gmail.com

DVAP's Finest

BARRY HOCKING

Barry Hocking is a sole practitioner.

1. How did you first get involved in pro bono?

Even before I moved to Texas in 2020, I knew that volun-
teering for pro bono cases would be a key activity for me

in this next career phase, so not long after arriving here, I
started searching the internet for volunteer attorney organi-
zations in the DFW area. DVAP turned out to be a perfect

fit for me, and I think I'm extremely fortunate to be able to
participate in the program.

2. What types of cases have you accepted?

Other than one will and power of attorney case, I've only
accepted divorce cases thus far. I started with a couple of no-kids/no-property cases around
April 2021 and progressed from there to cases with more complexities.

3. Why do you do pro bono?

After almost 12 years as a Business Controller with The Volvo Group, I am now launching
a next career as an attorney. | earned my J.D. in a four-year evening program and studied for
and passed the Texas bar all while working for Volvo. Because of my day job, I wasn’t able to
pursue any of the typical internship opportunities that traditional law students work through
while completing their ].D., so I recognized the need to get some hands-on practical experi-
ence for my resume and pro bono work seemed like the perfect win/win where I get to work
on real cases and help real people at the same time. I'm happy to say that it is working for
me, and [ would recommend pro bono work to any new lawyer looking for valuable experi-
ences, or even more seasoned lawyers looking to expand into new practice areas.

4. What impact has pro bono service had on your career?

I've learned so much from everyone I've met at DVAP and it’s helped me get familiar with
many of the nuts and bolts of family law. I'd like to send a special shout-out to my primary
DVAP mentor, Kristen Salas. She’s been so helpful and supportive during this time. [ really
can’t thank her enough for helping me progress in the practice of law.

5. What is the most unexpected benefit you have received from doing pro bono?
[ don’t think I'd say that it’s completely unexpected, but helping the clients work through
what can be a confusing and overwhelming time for them, has been really rewarding for
me. As [ say, it really is a win/win for both DVAP clients and their volunteer attorneys.

Pro Bono: Its Like Billable Hours for Your Soul.

To volunteer or make a donation, call 214/748-1234, x2243.

DVAP

Dallas Volunteer Attormey Prosram

soning in El Paso Field Services, LP v.
MasTec N. Am., 389 S.W.3d 802 (Tex.
2012), in interpreting contract lan-
guage against a contractor on assump-
tion of risks for design defects. Also,
some federal courts followed Lonergan
in Texas diversity cases. For example,
the 5th Circuit Court of Appeals in
Interstate Contracting Corp. v. City of
Dallas, 407 E3d 708 (5th Cir. 2005)
concluded that the Texas Supreme
Court would continue to follow Loner-
gan.

Last year the Texas Legislature pro-
vided relief from Lonergan with the
enactment of S.B. 219, codified as
Chapter 59 of the Tex. Bus. & Comm.
Cope. This new statute, effective Sep-
tember 1, 2021, provides that:

A contractor is not responsible
for the consequences of design
defects in and may not warranty
the accuracy, adequacy, suffi-
ciency, or suitability of plans,
specifications, or other design
documents provided to the con-
tractor by a person other than
the contractor’s agents, contrac-
tors, fabricators, or suppliers, or
its consultants of any tier.

With some exceptions, a contractor
no longer assumes the risk of defects
in the design documents when they
are provided by a party other than one
associated with the contractor.

However, a contractor must,
“within a reasonable time of learning
of a defect, inaccuracy, inadequacy,
or insufficiency,” disclose in writing
to the party with which it contracted
any known defects or defects “that rea-

Log on to www.dallasbar.org for details,

sonably should have been discovered
by the contractor using ordinary dili-
gence before or during construction.” If
a contractor fails to disclose any such
defects, it may find itself liable for the
consequences of them.

The statute also contains many
exceptions, including the construction
or repair of a “critical infrastructure
facility,” which the definition in Sec-
tion 59.001(3) includes in a listing of
24 types of projects, including petro-
leum and chemical plants and airport
facilities. Also, the statute does not
apply to design-build projects including
engineering, procurement, and con-
struction contracts. It is not certain,
but probable, if a contract is subject
to one of the exceptions, Lonergan will
apply unless contractual language pro-
tects the contractor. Therefore, lawyers
advising any client on construction
contracts must review the statute for its
application and exceptions. The best
practice for those advising contractors
is to seek contract language to place
liability for design defects on the party
who provides the design documents
in all contracts, and not rely solely on
the relief provided by Chapter 59, Tex.
Bus. & Comm. Cobe.

Perhaps the Texas Supreme Court
will decide if its Lonergan ruling is still
effective in a case where an excep-
tion to the statute applies. Hopefully,
another 115 years will not pass before
that decision is issued. HN

Joe Canterbury is the founder and currently of Counsel to
of Canterbury, P.C. and can be reached at jcanterbury@
canterburylaw.com.

June Friday Clinics

June 10, Noon, Hybrid
(Arts District Mansion & Zoom):
“Taxing Cryptocurrencies: Key Considerations and Trends,
Nima Farzaneh, Jonathan Kohn, Andy Yung, and
Bill Richmond, moderator. MCLE 1.00

June 17, Noon, Hybrid

(Arts District Mansion & Zoom):
"Financial Planning for Attorneys,” Keith Pillers.
MCLE 1.00

| HE AT

DVAP Summer
Assoclates Luncheon

The Arts Distriet Mansion
Friday, June 3, 2022

Noen =1
MCLE:

:00 p.m.
1 hour




June 2022 Dallas Bar Association | Headnotes

27

LAWPAY® | love LawPay! I'm not

AN AFFINIPAY SOLUTION PY Sure Why | Waited SO |Ong
tO get it Set Up. — Law Firm in Ohio
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Benefit Trusted by 50,000 law firms, LawPay is a simple,
Provigss secure solution that allows you to easily accept
credit and eCheck payments online, in person, or

through your favorite practice management tools.

EN

22% increase in cash flow with online payments

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA
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62% of bills sent online are paid in 24 hours

Trust Payment
|OLTA Deposit
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TOTAL: $1,500.00

VISA @ @ 8 LawPay

eChecke DISCOVER

[
Get started at

PAYMENT
RECEIVED
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Concord, CA, Synovus Bank, Columbus, GA., and Fifth
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The Joys of Teaching at the University Level

BY JOHN B. REYNA

Being a professor can be rewarding
in numerous ways. | have experienced
this firsthand through my role as an
adjunct professor at The University
of North Texas at Dallas. This Spring
semester, | taught Beverage Manage-
ment at the School of Business and
Practice Foundation II: Negotiations
and Conflict Resolution at the Col-
lege of Law. Teaching two classes may
sound like a big commitment, but it is
worth the time.

An opportunity to master your
craft. As a professor, you are hired for
your expertise and knowledge of a par-
ticular subject matter. However, just
because you have practiced in a cer-
tain area of law does not mean you

can phone it in. When you are teach-
ing something, you have to know the
material cold. If you do not understand
something and try to explain it, your
lack of understanding will show. The
best professors are those who continu-
ally strive to learn and stay current on
new developments.

Public  speaking  experience.
Teaching is a wonderful way to prac-
tice public speaking. Every week I must
prepare a lesson plan and then convey
that lesson to a room full of students.
By the end of the semester, I will have
presented 14 or 15 times. Each week
[ strive to communicate with my stu-
dents more clearly. I cannot think of a
better way to get the same amount of
public speaking experience.

Helping to make our profession

LAW STUDENT

PROFESSIONALISM PROGRAM

Stacey

Thampso

Hon. Liz Lang-Miers [ReL.)
Locke Lord LLP

:-:.'-l:l urn LLP C

JUNE 7, 2022

Aaron Tobin
Bin Sladek
ton Merenb 2rg

12:00 - 2:00 pm at the ARTS DISTRICT MANSION
MCLE: 2.00 ETHICS

In this annual Dallas Bar Association program, members of the DBA will share their advice
on understanding and taking advantage of generational differences in the legal profession.

Law students will gain

nsight on successfully integratin

into many different practice

environments that encompass attorneys of all ages and expericnce levels.

Ready to launch your own solo practice? We can help!

IS ECLFORYOU?

Are you a licensed attorney (or law school graduate awaiting bar results)?

Do you want to start a solo practice offering reasonable fees that

everyday people can afford?

We provide:

practitioner

Do you have an entrepreneurial spirit?

Are you ready to put in the work needed to create a successful business?

ECL welcomes attorneys of all backgrounds and experience levels who
are ready to launch and run their own business in the Dallas area.

» Extensive training on establishing a successful practice
= One-on-one coaching by a dedicated solo/small firm

»  Free/discounted continuing legal education

»  Mentoring by lawyers in successful specialized practices
» Free practice management resources

= Access to legal research resources

= Networking/business development opportunities

»  Professional office space for mail and client meetings

More info and application at dallasbar.org/ecl

ENTREPRENEURS IN
COMMUNITY LAWYERING

my firm and keep my firm growing.

I would ABSOLUTELY recommend ECL for attorneys wanting to start a
solo practice. The ECL program gave me the resources | needed to start

- Megan Erinakes, ECL graduate and 2022 SuperLawyers “Rising Star”

better. By teaching at a law school, you
are personally involved in training the
next generation of lawyers. The lessons
that law students can learn from prac-
titioners are invaluable. Well-trained
professors can help instill confidence
in their students and generate better
lawyers for the future. It is nice for
your heart to help the next generation
of lawyers.

A marketing opportunity. My role
as an adjunct professor is something I
can advertise to prospective clients in
my private practice. Being a professor
exhibits a level of expertise that many
clients find intriguing. Clients often
believe that because you are teaching,
you know what you are talking about,
and that is helpful. There is also sub-
stance behind this belief because you
have to know what you are teaching to
get your point across.

Learning from vyounger genera-
tions. Most undergraduate students are
part of Generation Z. Interacting with
these students helps me learn how to
relate. These students are our future
employees, clients, and neighbors. It
is thus paramount to understand how
to communicate with them. Sure,
it breaks my heart when they do not
understand my references to 90s mov-
ies, but I do not know how to use Tik-
Tok. So, we learn from each other.

Gaining perspective on how far
you have come. Many attorneys
quickly forget how steep the learning

curve is in law and how little they used
to know. It is difficult to remember not
knowing basic legal elements, such as
damages or torts. Yet most law school
students enter their first year of law
school with limited knowledge of the
law. Working with students is a great
reminder of how much one learns over
a career.

Teaching can bring value in many
other ways. We each find joy and hap-
piness in our own ways. Teaching is a
source of joy for me. I find myself smil-
ing a lot while teaching because the stu-
dents are fun to be around, and I enjoy
connecting with them. For me, teach-
ing is a great break from the monot-
ony of practicing law, allowing me to
scratch an itch to share knowledge with
no concern about billable time or client
agendas. It is also fun to see former stu-
dents grow and be successful.

Where do you sign up? If you are
interested in teaching, I encourage
you to look for adjunct professor posi-
tions. This is a great way to dip your
toe in the water to see if you enjoy
legal teaching. Do not limit yourself to
only law schools. Business schools hire
attorneys as adjuncts too. So go apply
and have some fun! HN

John B. Reyna is the Managing Attorney af the Texas
Hospitality and Non-Profit Law Center, PLLC. He can be
reached at john@texashospitalitylaw.com. Mr. Reyna
sends a special thanks for the inspiration behind this article

Vogel Alcove, July 11 - July 29.
e online by using Vogel Alcove’s Amazo

to colleagues David Gair and Darren Moore.
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Vogel Alcdve is a non-profit organization on a mission tb._hglp M
children overcome the lasting and traumatic effects of homelessness. _
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helped close the achievement gap in low-income communitie
through the Teach for America Program. Laura then decided

University Dedman School of Law while working full-time. L
proved her tenacity in law school—not only completing %r. h
degree, but also welcoming two babies during her time at SMU

»  Enfreprendirs in

5174, coMMUNITY |

Laura’s internship with Catholic Charities, immigration law
courses and involvement in the Hispanic community solidified her desire to practice immigra-
tion law. Through her solo practice, she is dedicated to serving her community with outstanding
customer service and payment options that work for every family.

“I'am eternally indebted to the many mentors and guides that | have had along my journey as
a first-generation college and law student. | want to pay it forward by helping my community
move towards more equitable access to justice,” Laura says. Through the help of the ECL pro-
gram, Laura has been able to grow her newly launched firm into a successful business.
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Construction Litigation Quirks

BY KATIE ANAND

Being a construction litigator often
requires donning a hard hat and learn-
ing about the intricacies of each con-
struction project, from utility plants
and boilers, to roofs and foundations,
to project scheduling and manage-
ment. Construction litigation also
involves unique procedural and legal
issues. It is impossible to address the
breadth of issues that may arise in any
given construction dispute, but the fol-
lowing examples provide some color.

Certificates of Merit

In any lawsuit against a licensed
or registered professional engineer,
architect, landscape architect, or land
surveyor, a claimant must support its
claims with a certificate of merit filed
contemporaneously with its petition,
as required by Chapter 150 of the Texas
Civil Practice and Remedies Code.

A certificate of merit is an affidavit
provided by a third-party licensed pro-
fessional holding the same professional
license or registration as the defen-
dant. For each theory of recovery, the
certificate of merit must set forth the
negligence or other action, error, or
omission of the defendant and the fac-
tual basis for each claim. The purpose
of this requirement is to deter meritless
claims against licensed and registered
professionals. Failure to file a certifi-
cate of merit results in dismissal.

Experts

Construction litigation involves

early and heavy use of experts. Given
the certificate of merit requirement,
the plaintiff must engage experts prior
to filing claims against professionals.
When alleged defects in construction
or design result in litigation, both sides
will need to engage experts early to per-
form inspections and evaluate whether
the defects are to blame. There could be
multiple defects that implicate archi-
tects, engineers, and/or contractors.
Other experts who may be involved in
construction litigation include apprais-
ers and other professionals who evalu-
ate potential damages from project
delays or remediation costs.

Residential Cases

In residential construction defect
cases, the Residential Construction
Liability Act modifies the frame-
work for seeking damages. Among
other things, the Act requires pre-suit
notice and provides a menu of poten-
tial damages and a mechanism for cap-
ping damages. For example, a home-
owner must send the builder a notice
at least 60 days before suit is filed to
allow the builder to inspect the home
and make an offer to repair or propose
a cash settlement. This process encour-
ages prompt resolution of disputes and
affords contractors the opportunity to
remedy their work.

Mechanics’ &

Materialmen’s Liens

Chapter 53 of the Texas Property
Code provides complex procedures

and requirements related to mechan-
ics’ and materialmen’s liens, including
new changes from the 2021 legislative
sessions. Of note, the statute provides
for expedited discovery and a summary
motion procedure to remove invalid
or unenforceable liens. There is also a
shortened one-year statute of limita-
tions for foreclosing on a lien for non-
residential projects, which matches the
existing period for residential projects.

Multiple Forums and
Vouching In

Multiple contractual relationships
are often implicated in a construc-
tion dispute, and not all of them may
be governed by identical dispute reso-
lution provisions. For example, the
prime contract between the owner and
general contractor may mandate arbi-
tration, but the contracts between the
general contractor and its subcontrac-
tors/suppliers may not.

In that situation, the owner may
initiate arbitration against the general
contractor, while the general contrac-
tor may be forced to bring downstream
indemnity claims against its subcon-
tractors in court. When non-signato-
ries cannot be compelled to arbitra-
tion, it may be possible to “vouch-in”
downstream indemnitors to bind them
to the findings in the arbitration.

Vouching-in is a mechanism by
which a party notifies a non-party of
a pending suit and that, if liability is
found, the defendant will look to the
non-party for indemnity and hold the
non-party to the findings in the case.

However, conflicts often prevent uti-
lization of the vouching-in procedure,
and thus it may not be possible to avoid
litigating aspects of the same dispute in
more than one forum.

Statutory Procedures and
Remedies

Construction disputes may impli-
cate numerous other unique statu-
tory procedures, remedies, or limita-
tions. As a taste, Section 272.001(b)
of the Texas Business and Commerce
Code renders out-of-state venue and
choice-of-law provisions voidable for
construction projects located in Texas
(although the Federal Arbitration Act
may preempt as to venue for arbitra-
tions). Newly enacted Section 59.051
limits a contractor’s liability for certain
defects in design. The Texas Trust Fund
Act and Texas and Federal Prompt Pay
Acts provide remedies for the misuse
of trust funds and untimely payment
on projects, respectively. Additionally,
whether a project is private or public
determines the applicability of a host
of statutes.

Construction litigation is a chal-
lenging and rewarding practice area
given the complexities and unique
issues that arise in the construction
industry and law. However, it does pres-
ent some traps for the unwary. Consul-
tation with counsel who regularly prac-
tices in this area is recommended. HN

Katie Anand is a construction and business litigation partner
at Martin Powers & Counsel, PLLC. She may be reached at
katie@martinpowers.com.
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Holmes Firm PC Congratulates Ron Holmes and his Real Estate Team for
closing the Construction Financing on behalf of the Developer for The Travis,
a 50-story multi-family development in the Austin CBD.
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REAL ESTATE LAWYERS WHO UNDERSTAND THE
REAL ESTATE BUSINESS FROM THE GROUND UP.

14241 Dallas Parkway Suite 800, Dallas, TX 75254
ron@theholmesfirm.com | 469-916-7700 ext.105 | www.theholmesfirm.com
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SAVE#DATE

Add these 2022 Projects to your calendar!

Christmas in July

Benefiting Vogel Alcove. Donate online
at www.tinyurl.com/2p8dutbv or deliver your
donations to the Arts District Mansion July 11-29.

Backpack Drive

Partnering with Community Partners of Dallas to
collect back-to-school items & backpacks. Drop
off items at the Arts District Mansion June
through August.

Projects

Day of Service

Dates to be announced. Service projects will be
available at New Friends New Life, NTX Food Bank,
Habitat for Humanity, Bonton Farms & More!

Blood Drive

October 26 at the Arts District Mansion & other
sites in Dallas. Donate blood and save lives with
Carter BloodCare.

Sand Branch Food Drive

Dates to be announced. Donate canned & non-
perishable food items to benefit the Dallas County
Sand Branch Community.

Santa Brings a Suit

Date to be announced. Donate gently used
business attire. Benefiting the Dallas Life
Foundation.

For up-to-date information, check the online calendar at: DallasBar.org

Questions? Contact Jessie Smith jessies@dallasbar.org
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The Dallas Bar Foundation

announces the

TWENTY-NINTH FELLOWS LUNCHEON

honoring

Texas

Texas
Insurance
Insurance 7

tigation
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The Litigator's Practice Guitde

2022 Fellows Justinian Award Recipient

Texas Insurance Coverage Litigation is a practice guide Hon. Karen Gren Scholer
. L U.S. District Judge, Northern District of Texas
fo r Texas lztzgators who are bandhng msurance Life Benefactor Fellow, Dallas Bar Foundation

coverage lawsuits or who are confronted with
October 19, 2022

insurance questions in a litigation context. Reception at 11:30 a.m., Luncheon at 12:00 p.m.
Arts District Mansion
It includes legal analysis, practical tips, forms, Home of the Dallas Bar Association

2101 Ross Avenue
and annotations specific to Texas and

Ffﬁh Circuit prac tice Tickets can be purchased at dallasbarfoundation.org / 214.220.7487

DALLAS BAR
FOUNDATION

214.220.7487

BOOKS

Order at www.TexasLawyerBooks.com or 800.756.8993
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Focus  Construction/Real Property Law
2021 Texas HOA Law Legislation Update

BY KATHLEEN KILANOWSKI
AND GREGORY CAGLE

A number of bills filed in the 2021
legislative session had the potential to
dramatically affect state laws govern-
ing Texas property owner associations
(POAs). However, the legislature only
enacted a few of these bills. A summary
of some of the more interesting new laws
are discussed in this article.

HOUSE BILL 1659

HB 1659 modified Section 209.0041
of the Texas Property Code. As modi-
fied, the statute creates new restrictions
on the use of the Declaration amend-
ment procedure for recording restrictive
covenants governing residential subdivi-
sions. A Declaration amendment may
not be used if it will affect a portion of
a subdivision development that is zoned
for or that contains, or previously con-
tained, a commercial structure, an indus-
trial structure, an apartment complex, or
a condominium.

HOUSE BILL 3571

HB 3571 adds Section 202.023 to the
Texas Property Code. Section 202.023
prohibits a POA for a subdivision devel-
opment (“Subdivision POA”) from
adopting or enforcing any restrictive
covenant that prevents a property owner
from building or installing security mea-
sures, such as security cameras, motion
detectors, or perimeter fences. Section
202.023 does permit a Subdivision POA
to regulate the type of fencing that an
owner may install.

SENATE BILL 318

This bill adds Section 82.1141
to the Texas Property Code. Section
82.1141 includes new statutory pro-
visions for the production and keep-
ing of records by condominium POAs.
The POAs are now required to adopt a
document production and copy charge
policy as well as a document retention
policy.

SENATE BILL 581

SB 581 amends Section 202.018
of the Texas Property Code. The new
Section 202.018 prohibits POAs from
restricting an owner or resident from
displaying a religious item anywhere
on the owner’s or resident’s dwell-
ing or property. However, Section
202.018 permits POAs to prohibit the
display of religious items: (1) on com-
mon area or common element prop-
erty; (2) that violate any applicable
building line, right-of-way, setback,
or easement; or (3) that are attached
to a traffic control device, street lamp,
fire hydrant, or utility sign, pole, or
fixture.

SENATE BILL 1588 — The
Omnibus Bill

The most significant of the enacted
bills is SB 1588. SB 1588 has 27 separate
sections that add or modify statutory pro-
visions in Chapters 202, 207, and 209 of
the Texas Property Code.

SB 1588 modifies Section 209.004
of the Texas Property Code. Sec-
tion 209.004 now requires a Subdivi-

sion POA’s management certificate
to identify the recording data for gov-
erning Declarations and all amend-
ments thereto, the telephone and
email address for the person manag-
ing the Subdivision POA, the website
address where the Subdivision POA’s
Dedicatory Instruments are published,
and the amount and description of any
fees charged by the Subdivision POA
related to the transfer of property. Sec-
tion 209.004 now also requires the
POA’s management certificate to be
filed with the Texas Real Estate Com-
mission (TREC). The Subdivision
POA may not hold a property owner
liable for attorney’s fees incurred in
the collection of unpaid assessments
or interest on the unpaid assessments
if the Subdivision POA has not timely
filed or recorded the management cer-
tificate as required.

SB 1588 adds Section 209.00505 to
the Texas Property Code. This statute
imposes new rules prior to the denial of
an application by an architectural com-
mittee for a subdivision development
with more than 40 lots. There is now a
procedure for appealing such a denial to
the Subdivision POA’s board of direc-
tors. Section 209.00505 also restricts
members of the POA’s board of directors,
and their spouses and household mem-
bers, from serving on the architectural
committee.

Section 209.0052 of the Texas Prop-
erty Code has been modified as well. As
amended, Section 209.0052 requires
Subdivision POAs proposing to contract
for services costing more than $50,000 to
solicit bids or proposals using an estab-
lished bid process.

SB 1588 modifies Section 209.006
and adds Section 209.0065 to the Prop-
erty Code. These changes create new
due process procedures that must be
performed before a Subdivision POA
reports a property owner’s delinquent
account to credit reporting services.
The Subdivision POA is prohibited
from charging fees to a property owner
as the result of making such a credit
report.

Section 209.007 of the Texas Prop-
erty Code has also been amended.
Section 209.007 no longer permits a
committee appointed by the board of
directors to be the first to hold a hear-
ing regarding an owner’s alleged cov-
enant violation. The board of direc-
tors must now designate an individual
board member or other representa-
tive to present the Subdivision POA’s
case at the hearing. Section 209.007
separately requires the board of direc-
tors to provide a property owner with
a packet containing all evidence of
an alleged violation to be presented
at the hearing at least 10 days before
the hearing. The hearing date will be
extended automatically if the board
fails to timely produce this packet of
evidence.

SB 1588 created Section 209.017
of the Texas Property Code. This law
authorizes property owners to sue a Sub-
division POA in justice court for viola-
tions of Chapter 209 of the Texas Prop-
erty Code. HN

Kathleen Kilanowski and Gregory Cagle are Partners at Cagle
Pugh, Ltd. LLP. They can be reached at kate.kilanowski@
caglepugh.com,  and  gregory.cagle@caglepugh.com,
respectively.
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CRAIN
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With sadness in our hearts but with happiness for our
friend, we celebrate Sarah Rogers’ return to Thompson Coe
as a Partner. We are proud to have worked alongside this

exceptional lawyer. She brings a smile and positive touch
to all she faces.
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3400 Carlisle St. | Suite 200 | Dallas, TX 75204 | Office: 214.522.9404 | Fax:214.613.5101

QUENTIN BROGDON ROB CRAIN JOHN J. SPILLANE
Qbrogdon@cbrlawfirm.com rcrain@cbrlawfirm.com jspillane@cbrlawfirm.com
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